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END OF “MODERN BANKING AND TRUST COMPANY 
“METHODS” SERIES. 


In this issue of the Banking Law Journal appears the last install- 
ment of the series of articles, “Modern Banking and Trust Company 
Methods,” which has been running almost continuously for the past 
seven years. The author, Mr. William McChesney Martin, has labored 
long and zealously, both in research and writing, to make this a work 
that will meet every requirement of the practical banker in his daily 
duties. That he has succeeded is evidenced by pronounced expressions 
of praise which we have received from bankers throughout the 
country. 

One strong feature of the series is that he has followed no out-of- 
date publications issued years ago, but has kept pace with the methods 
and plans of modern banks and trust companies, thereby making his 
charts and diagrams and illustrations of distinct value to the banker, 
whether he be a beginner or a practical worker of long experience. 

Mr. Martin has planned to issue the series of articles in book form, 
and will no doubt take up that question as soon as the end-of-war 
activities will permit. In the meantime, the Banking Law Journal 
desires to publicly thank him for the substantial good he has ren- 
dered both the publication and its readers. 

The author is a banker and lawyer of ability and distinction, and 
ranks as a leader in the financial world. He has given to this effort 
the best work of his life, and has brought out one of the most valuable 


series of articles of the kind ever produced. 








THE BANKING LAW JOURNAL 
MAINTAINING THE AMERICAN DOLLAR. 


In response to a request for a letter upon the question of the pos- 
sible business outcome after the war is over, Mr. E. D. Hulbert, presi- 
dent of the Merchants Loan and Trust Company of Chicago, writes 
the editor of the Banking Law Journal as follows: 

“I am not willing to go on record at the present time with any 
opinion as to what the business outcome of the war will be. 

“I am willing to go on record, however, as to what is being done 
at the present time to affect the business outcome. The war has 
changed us from a debtor to a creditor nation, a condition which 
must continue for years to come. We shall doubtless also have a 
merchant marine at the close of the war. 

“Two or three years ago we heard a great deal about using the 
American dollar in international transactions, but there seems to be 
little said about it at the present time. We are the richest country 
in the world with the largest stock of gold that any country ever had 
and yet in many parts of the world the American dollar is at a dis- 
count today. 

“If we aspire to any sort of world leadership in either business or 
finance after the war, it is a poor preparation for it to allow our 
dollar to become discredited in other countries. 

“The Federal Reserve Act furnishes the machinery necessary to 
protect our credit in all parts of the world if we will use it. I 
know of no more important question affecting our future business 
welfare that could be considered at the present time.” 


Mr. Hulbert’s view is so emphatically and so unmistakably ex- 
pressed that it leaves little else to be said in support of it. After 
all that America has done and is doing in the prosecution of the 
war, after the American dollar has proved the bulwark of the Allied 
forces fighting for the freedom of humanity, it is worse than a shame 
to have the American dollar discredited even to the slightest extent. 
It matters not what the cause of the slighting of the value of our 
money may be, it should not be permitted, and if, as Mr. Hulbert 
says, “the Federal Reserve Act furnishes the machinery necessary to 
protect our credit in all parts of the world,” it should be used and 
used effectually. 

Our resources will be much greater after the war is over than ever 
before. Our industries will be enlarged and improved; there will be 
more skilled workmen to operate them; our farm lands will be at 
a higher stage of production than ever before, and all of our material 
resources will be increased in value. There is, therefore, not even 
a reason of the faintest weight why the American dollar should te 
depreciated anywhere in the world. The money of the United States 
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has accomplished infinitely more than that of any other country on 
the globe, and the resources of the nation are enough to give its 
money a greater intrinsic value than that of any other country. 
Neither politics nor commercial interests should have the power to 
lower the standard of the American dollar, and any effort in that 
direction should be promptly killed. 


PEEPS HEE 


UPTOWN TREND OF NEW YORK BANKS. 


Within the last few years several banking institutions of New 
York have established quarters in what was formerly known as the 
residential section of the city. The managers of the banks and trust 
companies which have erected substantial buildings and opened hand- 
some offices above Twenty-third street discerned a necessity for such 
moves and were quick to respond to the necessity. They saw that 
the drift of the big jobbing houses and retail stores was in that direc- 
tion, and they further realized that the Fifth avenue region was the 
center of the homes of many wealthy families, who needed banking 
facilities close at hand. Then came the movement for the meeting 
of those necessities, and it is gratifying to note that they have been 
so well met. 

The latest handsome bank building to be erected in this quality 
section of the city is that of the Equitable Trust Company of New 
York, and it has eclipsed its neighbors in beauty of construction and 
appropriate equipment, as will be seen by an illustrated article describ- 
ing its uptown quarters, which appears in another part of this issue 
of'the Banking Law Journal. 

The Equitable Trust Company, although one of the newer banking 
institutions of the city, has made substantial strides in its growth 
of less than a dozen years, and is now numbered among the big 
solid banks of New York. 


eee 


BUSINESS SITUATION OUTLINED BY A BANK. 


Under date of September 16 the New England Letter of the First 
National Bank of Boston says: 


The war has brought marked changes in business, but conditions re- 
main prosperous. This is attested by the ease with which the enor- 
mous and unprecedented taxes are being paid; by the heavy subscrip- 
tions to the Liberty Loans ; and by the fact that business failures are 
at a very low level. Last month 720 failures, with total liabilities 
$7,984,760, were reported. This is the smallest total of liabilities for 
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any month since September, 1906, and the smallest number of failures 
for any single month since July, 1901. The steps that have been 
taken to curtail credits have resulted in greater conservatism, and 
have had a beneficent effect, which is likely to continue for some 
time after the present necessity disappears. The business foundation 
is extremely sound. Figures of resources of savings banks show that 
the subscriptions to the Liberty Loans have brought only a trifling 
decrease in savings deposits. Evidently subscribers are buying bonds 
with their current income rather than with their savings. In other 
words, the Liberty Loans represent additions to the savings of the 
country, and not merely transfers of investments. 

With the Allied armies pushing through the German lines and break- 
ing down the German resistance in several sections, the end of the 
war becomes a matter for consideration, even though it may be 
delayed longer than the general public now believes. New problems, 
and new aspects of old problems, will arise for solution with the close 
of the war, especially in the United States, which has become a 
greater factor in world trade than, ever before. The cost of the war, 
even though it should end comparatively soon, will be enormous. The 
United States will have issued some $25,000,000,000 obligations on 
account of the war by the close of the current year, but a considerable 
percentage represents loans to our Allies, so that the net cost may be 
materially smaller than that figure. This appears to be a heavy bur- 
den. In the Franco-Prussian War an immense indemnity was placed 
upon France, yet that country, which had suffered severely, paid the 
debt long before it became due. The North recovered from the heavy 
cost of the Civil War in a very short time. History shows, in fact, 
that financial recoverey from devastating wars has been prompt and 
complete. The United States at present is in a strong position, hav- 
ing lost nothing except the mere cost of the maintenance of the 
war, whereas France and Belgium have been devastated, and natu- 
rally will require a much longer time for rehabilitation. Even these 
countries are likely to recover much more quickly than now appears 
possible, especially if the burden of the war is placed upon Germany, 
where it rightly belongs, in so far as that is possible. 

At present, very properly, all the industrial and commercial activi- 
ties of the United States are being made subservient to the winning 
of the war, and non-essential activities, by which are meant all that 
have no close connection with the prosecution of the war, are being 
curtailed. It should not be forgotten, however, that as soon as the 
war ends the present essential industries become largely non-essen- 
tial, and that the country will have to depend for its prosperity upon 
those lines that are being suspended or curtailed now. For this rea- 
son care should be taken not to destroy organizations or facilities 
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necessary to the prompt resumption of normal business. Upon our 
ability to resume our normal lines will depend to a large degree our 
prosperity at home and our trade expansion abroad. 

Every possible effort is being made to stimulate maximum produc- 
tion of steel required for primary war needs, while strict conserva- 
tion measures have been adopted to husband supplies for essential 
uses. Total production of steel for the last four months of 1918 
is estimated at 17,000,000 tons, while war demands total over 23,000,- 
000 tons. The chairman of the War Industries Board has announced 
that he cannot approve requests for an ounce of steel for domestic 
purposes, because of the imperative need for war requirements. The 
War Industries Board and the Census Bureau have sent questionnaires 
to more than 4,000 manufacturers, asking complete returns of stocks 
of steel down to the smallest holdings. This is to ascertain if Govern- 
ment contractors are producing shells and other war products as fast 
as steel is being supplied. With the advance of the Allied line in 
France, production of war steel has been speeded up. Raw steel is 
being diverted from some finishing mills to other classes, producing 
shell rounds, ship plates,, and other necessary materials. This process 
is steadily decreasing supplies of materials available for many indus- 
tries. Wire mills, for instance, are operating to only about 50 per cent. 
of capacity, and may be forced to curtail to 25 per cent. Manufacturers 
of pianos, window screens, fencing and other articles are affected by 
this curtailment of the wire mills. On the other hand, the freer flow of 
raw steel is enabling some plate mills to operate above their rated ca- 
pacity. Builders of passenger automobiles are being denied steel except 
where the steel order is given a priority basis or has a special permit 
from the steel director. Plans continue to develop to impress the foun- 
dries of the country into the manufacture of cast shells on a gigantic 
scale. Our Government wants 17,000,000 cast shells as quickly as they 
can be manufactured, while the Allies want a similar number. Pig 
iron production in August declined somewhat, owing to weather 
conditions, the output amounting to 3,392,576 tons as against 3,408,584 
tons in July. 

eee 


CONTRACTOR WITH CITY DEPRIVED OF COMPENSATION. 


A municipal corporation, like a private corporation, may enter into 
and be legally bound by a contract, provided the making of the con- 
tract is within the scope of the city’s powers. But there is one im- 
portant respect in which a contract made by a city, or other municipai 
corporation, is essentially different from one made by a private cor- 
poration: This difference lies in the routine which must be followed 
by a city when it undertakes to enter into a contractual. obligation. 
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In each state there will be found statutes, which prescribe in detail 
the formalities which a city must observe in order to make itself 
legally liable under a contract. If these requirements are not ob- 
served the result is that the contract is not enforceable against the 
city. When this happens the contractor may find himself in a posi- 
tion where, although he has performed the work required of him by 
the city, he cannot collect any pay. 

One provision always found in these statutes is that no city or other 
municipal corporation shall enter into any contract unless the same 
has been let to the lowest responsible bidder. The effect of a failure 
to observe this statutory requirement is brought out in a recent 
Pennsylvania decision, Dolan v. Schoen, published among the legal 
decisions in this issue. 

The city of Pottstown, Pa., through its council, decided to remodel 
its city hall. The sum of $2,500 was appropriated for this purpose 
and an architect was employed to prepare plans and specifications. 
The statute of Pennsylvania, requiring the advertisement of the con- 
tract and the awarding of it to the lowest responsible bidder, was 
complied with, but when the bids came in it was found that the work 
would cost $2,000 more than the sum appropriated. The council then 
transferred the $2,500 to a contingent fund, which the statute author- 
ized it to create for the purpose of paying incidental expenses and 
necessary repairs without advertising for bids. 

The council then went ahead and had new heating, lighting and 
plumbing systems installed in the city, hall and had other alterations 
made without advertising for bids, the intention being to pay for it 
out of the contingent fund. It appeared that the work was efficiently, 
economically and honestly done. But someone brought a taxpayer’s 
bill for the purpose of enjoining the city for paying for the work, 
on the ground that the requirements of the statute as to the letting 
of contracts had not been complied with. The court issued the in- 
junction, which prevented the contractors from collecting any com- 
pensation for the work which they had performed. 

In the opinion of the court is the following statement: “The work 
here was not done under contract given to the lowest responsible 
bidder. In fact all the competitive bids had been rejected and these 
contracts were let by private arrangement on different conditions. 
The claims cannot be sustained under the exception as to ordinary 
repairs, for the chancellor properly finds that the improvements in 
question were not ordinary repairs. Neither can they be included 
under the term ‘necessary repairs or incidental expenses.’ Council 
evidently did not regard the improvements as necessary repairs to be 
made from the contingent fund without advertising for bids, as they 
embraced that expense in the general appropriation ordinance and 
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advertised for bids. True, as the chancellor finds, some of the work 
may properly be classed as ordinary repairs, but as that is blended 
with the other it cannot be made the basis of a separate claim. To 
hold that a contingent fund created to meet incidental expenses and 
necessary repairs could be used for the permanent alteration and re- 
modeling of public buildings would practically abrogate this section 
of the statute. Council might have changed their plans and read- 
vertised for bids, but they could not evade the law by the attempted 
creation of a contingent fund and by denominating the improvement 
necessary repairs. New partitions, new stairways, new windows, new 
entrances, etc., cannot pass as necessary repairs. While here no actu- 
al loss resulted, yet the statute requiring important municipal work 
to be open to competition is a valuable protection to the public and 
cannot be ignored.” 


Sk 


PROVISION IN NOTE FOR ATTORNEY’S FEES. 


The provision in a promissory note, which calls for the payment 
of an attorney’s fee equal to 10 per cent. of the face amount of the 
note, in the event that the note is not paid at maturity, is always a 
strong incentive for prompt payment. The case of American Savings 
Bank v. Sutton, recently decided by the Missouri Court of Appeals 
and published in this number, is; an instance where the maker of a 
note paid in interest and attorney’s fees an amount equal to 30 per 
cent. per annum on the amount which he had borrowed because of his 
laxity in making payment. 

The note involved was for the sum of $1,500 and was payable six 
months after date with interest at the rate of 10 per cent. It con- 
tained a provision that “if not paid at maturity, all legal costs of 
collection and 10 per cent. for attorney’s fees will be paid.” At ma- 
turity no payment was made and the holder notified the maker that, 
if the note was not paid by a certain date, it would be turned over to 
an attorney for collection. The note was not paid on the date set 
and the holder accordingly delivered it to his attorney. Later the 
attorney looked up the maker, and the latter informed him that he 
had already mailed a check for $1,300 to the original holder, that is 
the payee. The attorney obtained this check and retained $120 of the ° 
amount as a fee. Sometime later suit was brought to collect the 
balance due on the note and the question arose as to how much the 
maker was liable for under the attorney’s fee clause. The plaintiff 
contended that the maker was liable for 10 per cent. of the amount 
due on the note at the time when it was turned over to the attorney 
for collection, $150. The maker’s theory was that he was liable only 
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for 10 per cent. of the amount due at the time when suit was started 
The court decided in favor of the plaintiff. : 


eee 
LIABILITY ON CHECK OBTAINED BY FRAUD. 


In December, 1916, a person wearing the uniform of the United 
States Navy called at the offices of the American Raw Silk Co. in 
New York City and introduced himself as Lieut. Peterson of the 
navy. He stated that he represented Lieut. R. L. Parks, Q. M., U. 
S. Navy, and that he was collecting contributions for the establish- 
ment of a navy tuberculosis camp. He succeeded in obtaining from 
the company a donation of one hundred dollars, in the form of a check 
payable to the order of Lieut. Parks. It seems that there was no such 
person as Lieut. Parks and the tuberculosis camp was also an inven- 
tion of the person who claimed to be Lieut. Peterson. The whole 
thing was a scheme of his to raise funds wrongfully for his own use. 
After obtaning the check he took it to the United Cigar Stores Co. and 
in some way persuaded some one there to cash it for him, he having 
first indorsed Parks’ name on the back of it. Before the check was 
presented for payment, the silk company discovered the fraud and 
stopped payment. Then the cigar stores company brought suit. The 
opinion of the New York Supreme Court, Appellate Division, in which 
it was held that the cigar stores company could not recover, is pub- 
lished herein on a subsequent page. 

The right of the cigar stores company to recover depended upon 
whether the indorsement placed on the back of the check by “Peter- 
son” was a forgery. If it was a forgery, of course the company could 
not recover, since it is a well settled rule that no one, who holds a 
negotiable instrument under a forged indorsement can enforce it. At 
first blush it would appear that the indorsement was without question 
a forgery. But there is a rule laid down by the Negotiable Instru- 
ments Law to the effect that an instrument, payable to a fictitious 
person, is payable to bearer. And there is no such thing as a forged 
indorsement of an instrument payable to bearer. The cigar stores 
company contended that the transaction came within this rule. 

The exact wording of this rule is as follows: “The instrument is 
payable to bearer when it is payable to the order of a fictitious person, 
and such fact was known to the person making it so payable.” 

But in the present case it did not appear that the fact that the 
check was payable to a fictitious person was known to the person 
who represented the silk company in drawing the check. In fact, 
the contrary was the case; the person who drew the check thought 
he was making it payable to an actually existing person. Under the 
rule stated, therefore, the check was not payable to a fictitious person; 
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the indorsement which “Peterson” wrote on the back of the check was 
a forgery and for these reasons the cigar stores company could not 


recover. 
Ce 


PRESIDENT’S LIABILITY FOR BANK CLERK’S 
DEFALCATIONS. 


Among the duties of the president of a bank, who is active in 
the management of the bank, is the duty “not only to know the 
character and habits of the bank’s employees and exercise reasonable 
supervision over them, but to use diligence in respect to all matters 
bearing upon the question whether they should be retained in posi- 
tions of trust.” 

This is the rule as expressed by the United States Circuit Court 
of Appeals in the case of Bates v. Dresser (250 Fed. Rep. 525). 
This case is already quite familiar to bankers and it will be remem- 
bered that it is an action brought by John L, Bates, receiver of the 
National City Bank of Cambridge, Mass., against Edwin Dresser, 
president and one of the directors of the bank, and against the other 
directors to recover a sum in excess of $300,000, the same being the 
amount of the peculations of one of the clerks of the bank during a 
period of years. 

Mr. Dresser died after suit was begun and the suit was revived 
against the administrator of his estate. His failure to duly observe 
the rule above expressed has resulted in a judgment against his 
estate in the sum of $264,088.02. 

Coleman, the clerk, whose thefts were responsible for the deple- 
tion of the bank’s resources, was employed at a salary of $12 a week. 
He was in charge of the depositors’ ledger and it was his clever 
manipulation of the figures in this book that enabled him to get away 
with an amount of money equal to about three-fourths of the bank’s 
deposits. So ingenious was the method which he used that his work 
escaped detection even by the national bank examiners. Describing 
the system which he used, the court states: “Coleman not infre- 
auently resorted to methods for concealing the fact that the entries 
on the depositors’ ledger did not really correspond with the cashier’s 
ledger, as they were supposed to do, other than that method which 
might have been detected by addition of his balance footings or 
balance columns. He adapted his methods of concealment to the 
varying danger of detection as it appeared from time to time. In 
particular he had on many days so raised or lowered the amounts 
shown as balances due individual depositors as to leave a correct 
addition of the footings or columns in agreement with the cashier’s 
ledger and to require ascertainment of the true balances due deposi- 
tors in order to detect the shortage. To this method he appears to 
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have resorted when any examination by others of his depositors’ 
ledger seemed to be impending. By resort to it he succeeded in 
preventing discovery by the national bank examiners at any of their 
examinations—in one instance (December, 1909) while their exami- 
nation was proceeding and detection had appeared inevitable.” 

In the District Court the directors of the bank, as well as the 
president, were held liable. The Circuit Court of Appeals reverses 
this holding on the ground that the directors had not been guilty of 
negligence in the performance of their duties. 

But with respect to Mr. Dresser, the president of the bank, the 
finding is different. It is held that he had been guilty of negligence 
in not detecting the fraudulent operations of depositors’ ledger clerk. 
From matters which had been brought to his attention, it was held 
he should have suspected Coleman and should have thoroughly in- 
vestigated his work in the bank and his life outside of the bank. 
One circumstance, to which considerable weight was attached by 
by the court, was the fact that a Mr. Fillmore had reported that a 
package containing $150 in money, which he had delivered to a 
former cashier of the bank for safekeeping about fifteen years before, 
could not be found, and wrote a letter to Mr. Dresser, in which he 
made the statement that Coleman was living a “pretty fast pace.” 
and advised Mr. Dresser to “look after Coleman.” 

Among other things that should have attracted the president’s 
attention to his clerk was the fact that the latter, while drawing a 
salary of $12 a week, was in the habit of coming to the bank in an 
automobile which he owned and which he usually left standing out- 
side the bank during his working hours. At times he had taken 
Mr. Dresser out for a ride in his car. It also appeared that it was 
generally known around the bank that Coleman was speculating in 
the stock market. 

These circumstances and others which had come to the notice of 
Mr. Dresser were sufficient, it was held, to put him upon inquiry as 
to the honesty of his clerk. And, as stated, his failure to heed the 
warning rendered his estate liable for the sums stolen by Coleman 
after the time when, with reasonable precaution, Mr. Dresser should 
have started his investigation. “In view of Dresser’s position as 
president,” said the court, “of aH his previous knowledge regarding 
Coleman, and of all that due use of means constantly at his command 
would have afforded him, we are unable to find reasonable excuse 
for his total disregard of what Filmore had said to him. We cannot 
avoid the conclusion that reasonable diligence in discharging the 
duties of his office required him to report what Fillmore had said to 
the directors, and to see that steps were taken without delay to find 
out how far those statements were founded on fact. For his failure 
to take any action of the kind no excuse is shown.” 






This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


PROVISION IN NOTE FOR ATTORNEY’S FEE. 


American Savings Bank v. Sutton, Springfield, Mo., Court of Appeals, June 25, 1918. 
' 204 S. W. Rep. 572. 


A promissory note for $1,500 provided “if not paid at maturity, 
all legal costs of collection and 10 per cent. for attorney’s fees 
will be paid.” The note was not paid at maturity and was turned 
over to an attorney for collection. The maker paid $1,300 on 
account and later, suit was started. It was held that the holder 
was entitled to 10 per cent. on the full amount of the note as at- 
torney’s fees and was not limited to 10 per cent. on the amount 
due at the time of commencing suit. 


Appeal from Circuit Court, Howell County; E. P. Dorris, Judge. 

Suit by the Ozark Savings Bank against the Bank of Bradleyville. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

W. L. Vandeventer and G. Purd Hays, both of Ozark, and Henry 
D. Green, of West Plains, for appellant. C. B. Sharp, of Forsyth, 
John T. Moore, of Ozark, and W. N. Evans, of West Plains, for re- 
spondent. 

STURGIS, P. J. This is a suit on a check drawn on and certified 
by the defendant bank. It was drawn by one F. B. Warner to his 
own order, and, after being certified, was deposited for credit by 
Warner in the plaintiff bank, which paid full value therefor. The 
check when cashed by plaintiff purported to be for $2,000, and the de- 
fense is that the same was originally drawn and certified for only 
$200, and was subsequently altered and raised to $2,000. After this 
check was deposited in plaintiff bank it was sent in the usual course 
for collection, and on being presented to defendant payment was re- 








WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 51. 
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fused. The plaintiff then brought suit, and, being defeated in‘a jury 
trial in the circuit court of Howell county, where the case went on a 
change of venue, brings the case here on appeal. 

The evidence shows that F. B. Warner was engaged in the general 
produce business with headquarters at Ozark, Mo., where plaintiff 
bank is located. His business had a wide range extending into Taney 
county, where the defendant bank is located. He was recommended 
to defendant bank by the plaintiff bank. He opened up an account 
with defendant by depositing with it for collection sight drafts and 
other commercial paper, agreeing to give defendant ample time to 
collect all items before checking out the money. He had been doing 
business with defendant only a few months till this trouble arose. 
At the time in question Warner had about $350 on deposit to his 
credit at the defendant bank. According to defendant’s evidence, 
Warner presented to it for certification a check for $200 drawn to 
his own order on defendant bank. This the defendant certified. At 
this time Warner had overdrawn his account, and was indebted to the 
plaintiff bank, and shortly deposited there this certified check for 
$2,000. It was not charged in so many words that Warner personally 
altered the check by raising it to $2,000 after it was certified, but such 
is the plain inference from defendant’s evidence. The defendant’s 
cashier shortly learned that Warner had deposited with defendant a 
certified check for $2,000, and at once notified defendant that his bank 
had only certified one for $200, and a few days later, when the check 
came in, refused payment. 

The only issue in the case was whether or not the check when cer- 
tified by defendant bank was for $200 only, and was subsequently 
forged by being altered to the larger amount. The evidence is quite 
conflicting. The defendant’s cashier testified positively that the check 
was for $200, when he certified it, and that he so noted it at the time 
on the bank books. Some expert evidence was introduced showing 
that the check produced at the trial bore evidence of having been 
altered. Warner testified that the check was originally for $2,000, 
and was never altered. Defendant produced expert evidence to the 
effect that the check bore no evidence of any change or erasure. The 
original check as well as enlarged photographs of same were pro- 
duced for our inspection at the argument, and we are asked to hold 
that the alteration claimed by the defendant is unbelievable and con- 
trary to the physical facts. We do not so hold. The forgery, if such 
it be, was skillfully done, and the check may have been written up 
with the view of subsequent change. We are not triers of this fact, 
and can only say that the question was properly one for the jury. 

The following instructions, the first given for defendant, and the 
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second for plaintiff, submit fairly and tersely the theories of the re- 
spective parties: 


(1) “The court instructs the jury that, if you find and believe from 
the evidence that the instrument sued on was originally for $200, and 
that M. B. Slusher, cashier of the Bank of Bradleyville, certified to 
the same, and that afterwards, and without the knowledge and con- 
sent of said Slusher or the Bank of Bradleyville, said check or instru- 


ment was altered or changed so as to make it read $2,000 then you 
should find the issues for the defendant.” 


(2) “The court instructs the jury that, if they find and believe from 
all the evidence that M. B. Slusher did certify the check in question 
believing it to be a check for $200, when in fact it was for the sum of 
$2,000, then you must find for plaintiff in the sum of $2,000, with in- 
terest from August 9, 1917.” 


Plaintiff complains of the admission of improper evidence. We 
have examined the assignments in this respect, and find that the evi- 
dence was either entirely proper or was immaterial and harmless. 
This man Warner had been doing business with the plaintiff bank 
much longer and more extensively than with defendant, and, as we 
have said, was recommended to defendant by plaintiff. It was proper 
to show, as giving a motive for the forgery, that Warner was in- 
solvent and heavily indebted to plaintiff and being hard pressed by 
it to make his shortage good. It was also competent to prove that 
Warner had only about $350 to his credit at defendant bank as tending 
to show that defendant would not likely certify a check for so large 
an overdraft for a comparative stranger with no security and no 
visible assets. Nor was it incompetent for the defendant by cross- 
examination or otherwise to seek to elicit facts from witnesses tend- 
ing “to show inferentially at least that the cashier of plaintiff bank 
was in collusion with F. B. Warner.” That defendant failed to do 
this does not make incompetent questions directed to such results. 

Warner was a witness for plaintiff and in his direct examination 
said that he had been twice convicted of crime and had served two 


terms in the penitentiary. This instruction was given for the defend- 
ant: ' 


“You are the sole judges of the evidence and of the credibility of 
the witnesses, and if you believe any witness has willfully testified 
falsely to Any material fact in this cause, you should disregard such 
false testimony, and you are at liberty to disregard the whole or any 
part of such witnesses’ testimony, and if you believe that F. B. War- 
ner has heretofore been convicted of crimes, you may consider that 
fact for the purpose of effecting his credibility as a witness and for no 
other purpose.” 


The latter clause of this instruction is criticized because “it calls 
particular attention to the witness Warner and gives undue promi- 
nence to part of the testimony.” The tendency of our decisions is 
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to condemn instructions commenting on the evidence of a particular 
witness and discrediting same to the jury. Stetzler v. Met. St. Ry. 
Co., 210 Mo. 704, 713, 109 S. W. 666; Zander v. Transit Co., 206 Mo. 
445, 461, 103 S. W. 1006; State v. Finkelstein, 269 Mo. 612, 191 S. W. 
1002. 

The present instruction, however, is by no means as objectionable 
as the ones condemned in the above cases, and it was only by a di- 
vided court and by reversing former decisions that the instructions 
then under consideration were held reversible. It is quite a different 
thing to single out a particular witness or party to the case and cau- 
tion the jury about believing his evidence because of his interest in 
the result of the case than it is to tell the jury that the only purpose 
of admitting proper and competent evidence as to the conviction of 
a witness of crime is to affect his credibility as a witness, and to con- 
sider it for no other purpose. It is best, of course, to let the jury 
do this under the general instruction as to the credibility of the wit- 
ness. Ordinarily an instruction such as presented would only be 
asked by the party offering the witness as tending to lessen the dam- 
aging effects of such evidence by confining it to its legitimate pur- 
pose. While in no way approving this clause of the instruction in 
question, we do not think it so prejudicial to the defendant as to war- 
rant us in reversing the case. 

The judgment is therefore affirmed. 


CONTRACTOR WITH CITY DEPRIVED OF 
COMPENSATION. 


Dolan v. Schoen, Supreme Court of Pennsylvania, March 18,1918. 104 Atl Rep. 149. 


Where a statute provides that all work other than ordinary 
repairs done for a city must be performed under contract let to 
the lowest responsible bidder, contractors, who make permanent 
alterations in a public building, the contracts not being let to the 
lowest bidder, cannot enforce their contracts against the city and 
cannot recover the money which the city agreed to pay them for 
their work. 


Appeal from Court of Common Pleas, Schuylkill County. 

Bill in equity for an injunction by Hugh Dolan, for himself and for 
other taxpayers becoming parties, against Jacob B. Schoen and others, 
councilmen, and others. From a decree awarding an injunction on 
the final hearing, defendants appeal. Affirmed. 
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Argued before POTTER, STEWART, MOSCHZISKER, FRAZER, 
and WALLING, JJ. 

E. P. Leuschner and James B. Reilly, both of Pottsville, for appel- 
lants. E. D. Smith, of Pottsville, for appellee. 

WALLING, J. This is a taxpayer’s bill to restrain the expenditure 
of public money. Pottsville is a city of the third class; and, at the 
beginning of 1916, its councilmen decided to remodel and improve the 
city hall. For such purpose $2,500 were included in the general ap- 
propriation ordinance for that year. An architect was employed to 
prepare plans and specifications, and thereafter, upon due advertise- 
ment, bids were submitted for different parts of the work, a tabu- 
lation of which showed that the improvement would cost nearly 
$2,000 more than the sum appropriated, and the bids were rejected. 
Then the council transferred the $2,500 to a contingent fund. Hiram 
S. Davies, a member of council, was superintendent of parks and 
public property, and as such took a leading part in this matter. He 
consulted with some who had submitted bids and with others, took 
them to the city hall, and verbally explained what was to be done 
in the different branches of the work; secured new bids on such ex- 
planations without advertising; and ignoring the original plans and 
specifications. The mayor and council let contracts on such new bids, 
and the work was proceeded with. The improvement as so made 
cost about $2,000, and included new heating, lighting, and plumbing 
systems; also new partitions, stairs, doors, windows, etc. It also 
included some excavation and the construction of a new drain in the 
basement, and the removal of the tower; also plastering, painting, 
papering, etc. As stated by the court below: 


“It consisted in the remodeling of the city hall; new rooms were 
added; bathrooms put in; staircases changed; hall built. In fact, the 
interior of the building was completely changed.” 


So far as appears, the work was well, economically, and honestly 
done, and no fraud is alleged. However, plaintiff filed this bill to 
enjoin the city authorities from paying the contractors from collect- 
ing for the same, on the ground that the work had been illegally done. 
A preliminary injunction was granted as prayed for, which the court 
below made permanent after final hearing. Defendants appealed. 

We are all of the opinion that the decree was right under the law. 
Section 5 of article 4 of the Third Class City Act of June 27, 1913 
(P. L. 568, 576), known as the Clark Act, provides, inter alia: 


“All stationery, paper, and fuel used in the council and in other de- 
partments of the city government, and all work and materials re- 
quired by the city, shall be furnished, and the printing, advertising, 
and all other kinds of work to be done for the city, except ordinary 
repairs of highways and sewers and other public improvements, shall 
be performed, under contract to be given to the lowest responsible 
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bidder, under such regulations as shall be prescribed by ordinance. 
* * * Council may by ordinance provide a contingent fund for 
necessary repairs or incidental expenses, not otherwise provided for 


in the general appropriations, and such funds may be expended with- 
out advertising for bids.” 


The work here was not done under contract given to the lowest 
responsible bidder. In fact all the competitive bids had been re- 
jected, and these contracts were let by private arrangement on differ- 
ent conditions. The claims cannot be sustained under the exception 
as to ordinary repairs, for the chancellor properly finds that the im- 
provements in question were not ordinary repairs. Neither can they 
be included under the term “necessary repairs or incidental expenses.” 
Council evidently did not regard the improvements to the city hall 
as necessary repairs to be made from the contingent fund without 
advertising for bids, as they embraced that expense in the general 
appropriation ordinance and advertised for bids. True, as the chan- 
cellor finds, some of the work may properly be classed as ordinary 
repairs, but as that is blended with the other it cannot be made the 
basis for a separate claim. To hold that a contingent fund created 
to meet incidental expenses and necessary repairs could be used for 
the permanent alteration and remodeling of public buildings would 
practically abrogate this section of the statute. Council might have 
changed their plans and readvertised for bids, but they could not 
evade the law by the attempted creation of a contingent fund and by 
denominating the improvement necessary repairs. New partitions, 
new stairways, new windows, new entrances, etc., cannot pass as 
necessary repairs. While here no actual loss resulted, yet the statute 
requiring important municipal work to be open to competition is a 
valuable protection to the public and cannot.be ignored. 

The provision stated in the above-quoted section is not new to 
the statutes of this commonwealth. It appears in the Wallace Act 
of May 23, 1874 (P. L. 230), and in subsequent legislation, and has 
been construed by this court. In Mazat v. Pittsburgh, 137 Pa. 548, 
page 561, 20 Alt. 693, page 697, it is held: 


“It cannot be doubted that the true intent of the act of 1874, and 
the ordinance passed in pursuance thereof, regulating the awarding of 
public contracts, is to secure to the city the benefit and advantage 
of fair and just competition between bidders, and at the same time 
close, as far as possible, every avenue of favortism and fraud in its 
varied forms.” 


See also, Louchheim v. Philadelphia, 218 Pa. 100, 66 Atl. 1121. In 
considering a similar provision relating to cities of the second class 
in the very recent case of Philadelphia Company v. City of Pittsburgh, 





THE BANKING LAW TOURNAL 701 


253 Pa. 147, page 151, 97 Atl. 1083, page 1084, our Brother Mestrezat 
in delivering the opinion of the court, says: 


“We have uniformly held in numerous decisions, and it may now 
be regarded as the general rule in this state, that where the charter 
act of a city prescribes the method or formal mode of making munici- 
pal contracts, it must be observed, and, if not executed in conformity 
therewith, a contract is not enforceable against the municipality.” 


The assignments of error are overruled, and the decree is affirmed, 
at the costs of the appellants. 


CHECK RAISED AFTER CERTIFICATION. 


Ozark Savings Bank v. Bank of Bradleyville, Springfield, Mo., Court of Appeals, 
June 25,1918. 204 S. W. Rep. 570. 


A check for $200, drawn on and certified by the defendant bank, 
was fraudulently raised by the drawer to $2,000 and cashed by the 
plaintiff bank. It was held that the plaintiff bank could not re- 
cover in an action against the drawee bank. 


Appeal from Circuit Court, Shannon County; Hon. E. P. Dorris, 
Judge. 

Replevin by the American Savings Bank against R. S. Sutton. 
Judgment for plaintiff in part, and plaintiff appeals. Reversed and 
remanded, with directions. 

S. A. Cunningham, of Eminence, and Argus Cox, of Springfield, for 
appellant. 

BRADLEY, J. Action in replevin to obtain possession of certain 
property mortgaged to secure a promissory note. January 1, 1917, 
defendant gave his note due in six months in the sum of $1,500 to one 
Randall. Before maturity and for value Randall transferred the note 
and mortgage securing same to plaintiff. The note is as follows: 


“$1,500.00. Eminence, Mo., Jan. 1, 1917. 

“Six months after date I promise to pay to the order of C. L. V. 
Randall the sum of fifteen hundred dollars for value received, with 
interest at the rate of eight per cent. per annum from maturity until 
paid. The makers and indorsers of this note hereby severally waive 
presentment of payment, notice of non-payment, and protest, author- 
ize extension of time, and if not paid at maturity, all legal costs of 
collection and 10 per cent. for attorney’s fees will be paid. 

“Tt Signed | R. S. Sutton.” 


The controversy wages about the attorney’s fee provision. Plain- 
tiff’s place of business is in the city of Springfield, Mo., in Greene 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 107. 
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county, and defendant resides in Shannon county, Mo.. Before ma- 
turity of said note defendant was notified by plaintiff that it was the 
owner ; and after maturity payment was demanded. No payment was 
made, and plaintiff notified defendant that, if the note was not paid by 
a certain date, it would be turned over to an attorney for collection. 
No payment was made, and the note was turned over to plaintiff’s 
attorney. The attorney wrote defendant demanding payment, but no 
payment was made. In the latter part of August plaintiff’s attorney 
went from Springfield to Shannon county to collect the note or fore- 
close the mortgage. When the attorney found defendant and demand- 
ed payment, defendant advised that he had mailed a check for $1,300 
to Randall, the original payee. Plaintiff’s attorney then sought Ran- 
dall, obtained the check, and applied $1,165 thereof on the principal, 
$15 on the accrued interest, and retained $120 as a fee. October 17th 
after this suit was filed defendant paid $105 on the note. 

The answer admitted the execution of the note and mortgage; 
pleaded that the two payments should be credited on the principal 
and interest, and tendered the balance due on the face of the note with 
interest, and also tendered 10 per cent. on this balance as attorney’s 
fee. The reply denied generally the new matter set up. 

The cause was tried before the court without the intervention of 
a jury, and judgment went for plaintiff for the balance due with 
interest on the face of the note as pleaded by defendant, and also 
for $46.77 attorney’s fee. This allowance for attorney’s fee was based 
on 10 per cent. of the balance due after deducting the $1,300 as a 
credit on principal and interest, and an allowance of $25 additional. 
From this judgment plaintiff appealed. 

Plaintiff insists that it is entitled to have judgment for $150 as 
attorney’s fee in accordance with the terms of the note. The trial 
court proceeded on the theory that plaintiff was entitled only to what 
might be found to be a reasonable fee regardless of the provision in 
the note. 

It is the settled law of this state that a provision in a promissory 
note for the payment of an attorney’s fee in collection is binding and 
enforceable. Bank v. Gay, 63 Mo. 33, 21 Am. Rep. 430; Samstag v. 
Conley, 64 Mo. 476; Bank v. Marlow, 71 Mo. 618; Bank v. Gay, 114 
Mo. 203, 21 S. W. 479; Bank v. Martin, 129 Mo. App. 484, 107 S. W. 
1108; Buck v. Harris, 125 Mo. App. 365, 102 S. W. 640; Bank v. Lee, 
182 Mo. App. 185, 168 S. W. 796; Bank v. Stam, 186 Mo. App. 439, 171 
S. W. 567. 

The note provided that, “if not paid at maturity, all legal costs of 
collection and ten per cent. for attorney’s fees will be paid.” There 
could be no attorney’s fee except upon the happening of two con- 
tingencies: (1) That the note was not paid at maturity; (2) and 





THE BANKING LAW JOURNAL 703 


that an attorney rendered some service towards the collection of 
the note. Both of these contingencies happened, and defendant be- 
came prima facie liable according to the terms and conditions of his 
contract. We think that a fair construction of the provision for 
attorney’s fee fixes defendant’s obligation at 10 per cent. of the 
amount due when placed in the hands of an attorney for collection, 
and this is plaintiff’s construction. If there had been no payments. 
on the note, plaintiff would have been entitled as for attorney’s fee 
to a judgment in the sum of 10 per cent. of the amount due at ma- 
turity without making any proof of the reasonableness of that fee. 
Bank v. Gay, 114 Mo. 203, 21 S. W. 479; Bank v. Lee, 182 Mo. App. 
185, 168 S. W. 796; Bank v. Stam, 186 Mo. App. 439, 171 S. W. 567; 
Gate City Bank v. Strother, 196 S. W. 447. 

Defendant below did not plead that the fee provided for in the 
note was unreasonable, and offered no proof tending to show that 
such fee is unreasonable. Defendant has not thought enough of his 
case to brief it here, although he has entered his appearance so that 
the cause might be disposed of at this term; but we gather from 
the record that his construction of the attorney’s fee provision is 
that he was obligated to pay as attorney’s fee only 10 per cent. -of 
the amount due at the time suit was filed, as that is what he tendered. 
Without pleading the unreasonableness of the fee provided for in 
. the face of the contract defendant cannot avail himself of that de- 
fense. Bay v. Trusdell, 92 Mo. App. 377; Bank v. Robinson, 104 Tex. 
166, 135 S. W. 372; Lanier v. Jones, 104 Tex. 247, 136 S. W. 255; Lock 
v. Citizens’ Bank (Tex. Civ. App.) 165 S. W. 536. 

There might be cases where the fee provided for would be so un- 
reasonable and unconscionable that a court would not enforce it, but 
then, as appears from Bay v. Trusdell, supra, the unreasonable and 
unconscionable feature should be pleaded and proved. If the defense 
was properly pleaded, and proof offered, we apprehend that the fact 
that the niaker or makers have contracted and agreed to pay a stip- 
ulated fee should enter largely into the determination of its reason- 
ableness, independent of the services actually rendered by the attor- 
ney. What might be unreasonable independent of contract would 
not necessarily be unreasonable where the party or parties had con- 
tracted with reference thereto. We do not hold that a contract for 
a stipulated fee could be enforced in all circumstances, but we do 
hold in the case at bar that the stipulated fee provision in the note 
is enforceable. 

By crediting the two payments on the note, there remained due 
on the date of judgment below $117.63, and to this should be added 
$150 for attorney’s fee, making $267.63. 

The judgment is reversed, and cause remanded, with direction to 
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enter judgment for plaintiff for $267.63, of which sum $117.63 shall 
bear interest at the rate of 8 per cent. from the 15th day of Jan- 
uary, 1918, and the balance, $150, to bear interest at 6 per cent. from 
same date. 


STURGIS, P. J., and FARRINGTON, J., concur. 


INSUFFICIENT CERTIFICATE OF PROTEST. 


Whitcomb v. Huse, California District Court of Appeal, July 11, 1918. 173 Pac. 
Rep. 597. 


In California, where notice of protest is given by mail, the 
certificate of protest, in order to be admissible in evidence in an 
action on the note, must ‘contain the reputed residence of the 
party notified and the post office nearest thereto. 


Appeals from Superior Court, Los Angeles County; G. W. Nicol, 
Judge. 

Actions by T. C. Whitcomb against W. O. Huse and George H. 
Woodruff, and against C. O. Middleton and George H. Woodruff. 
Judgments for plaintiff, and George H. Woodruff appeals. Reversed. 

Clyde C. Shoemaker and George H. Woodruff, both of Los Angeles, 
for appellant. Valentine & Newby, and Nathan Newby, all of Los 
Angeles, and Hugh A. McNary, of Los Angeles, for respondent. 

WORKS, Judge pro tem. The questions arising on these two ap- 
peals are identical. References to the facts and to the parties will 
be according to the record in Whitcomb v. Huse, Civ. No. 2157. The 
action was brought to recover on two promissory notes. Huse being 
sued as a maker and Woodruff as an indorser. Judgment went for 
the plaintiff, and Woodruff appeals. 

It is contended by the appellant, among other things, that the trial 
court erred in admitting in evidence the notary’s certificates of pro- 
test of the notes sued upon and also his certificates of notice of pro- 
test. The ground of the contention is that the documents failed to 
comply with the terms of section 795 of the Political Code, which 
provides that protests, stating certain facts, including “the reputed 
place of residence” of the party to a bill or note and of the party to 
whom it was given, “and the post office nearest thereto,” are prima 
facie evidence of the matters stated in them. Both of the instru- 
ments which were received in evidence are to be considered together 
in determining whether the “protest” is so complete in its subject- 
matter, under section 795, as to make it prima facie evidence of the 








Note.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 410. 
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matters stated in it (Kellogg v. Pacific Box Factory, 57 Cal. 327, 329) ; 
although, strictly speaking, but one of those instruments was the pro- 
test. Taking them both together, however, they make no showing as 
to the reputed place of residence of either Huse, the maker of the 
paper, or of the appellant, the payee. They show, only, as far as 
address is concerned, the location of the “office” of Huse, except that 
they show that the notice of protest was mailed to Huse at that 
address and to the appellant at a certain designated room in the 
“Merchants’ National Bank Bldg., Los Angeles, Cal.” Notwithstand- 
ing this state of the “protest,” the respondent insists that the docu- 
ments were admissible in evidence upon the authority of Kellogg v. 
Pacific Box Factory, supra. In the opinion in that case it was said, 
at page 330: 


“It [the protest] does not state the place of residence of the party 
to the note, nor the post office nearest thereto; and, because it does 
not, the respondents contend that it was inadinissible as evidence. It 
does, however, state that everything which is certified to have been 
done and served was done and served at San Francisco. The letters 
containing notice of the protest of the note were delivered at the 
respective places of business of the respondents, and in each instance 
to a person of discretion having charge thereof. As that was done at 
San Francisco, the respondents’ places of business must have been 
there, and it was not necessary to state that the San Francisco post 
office was nearer than any other post office to San Francisco. A 
delivery of the notice at each of respondents’ places of business to 
some person of discretion in charge thereof obviated the necessity 
of delivering it at or sending it by mail to the respective residences of 
the respondents; and therefore it was unnecessary to state where 
said residences were, or the post office nearest thereto.” 

In order properly to determine the applicability of the Keliogg Case 
to the present question, it is necessary to refer to section 3144 of the 
Civil Code, which was, at the time that case was decided, and now is, 
in the following language: 

“A notice of dishonor may be given: (1) By delivering it to the 
party to be charged, personally, at any place; or (2) by delivering it 
to some person of discretion at the place of residence or business of 
such party, apparently acting for him; or (3) by properly folding the 
notice, directing it to the party to be charged, at his place of resi- 
dence, according to the best information that the person giving the 
notice can obtain, depositing it in the post office most conveniently 
accessible from the place where the presentment was made, and pay- 
ing the postage: thereon.” 


It will be noted from the text of the Kellogg Case that notice of 
dishonor was there given under the alternative allowed by the second 
subdivision of section 3144, by a delivery at the places of business 
of the indorsers; and that the doctrine of the case is really based 
upon that fact. The ruling amounts to nothing more than a state- 
ment that the language of section 795 of the Political Code requir- 
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ing a statement of the reputed place of residence and of the post 
office nearest thereto need not be followed where notice of dishonor 
is given by delivery of the notice at the place of business. Here, how- 
ever, the situation is quite different.. Notice of protest was given by 
mail, and notice may be given in that manner only pursuant to the 
provisions of the third subdivision of section 3144, which permits a 
mailing to residence alone. In such.a case the statement of reputed 
residence and of the nearest post office is most material, and such 
a statement is of the very essence of the “protest.” It is our opinion 
that a “protest” is prima facie evidence of the matters stated in it 
only when it contains a recital of all the facts material to the case 
in which it is offered in evidence and which are mentioned in section 
795. The section makes the “protest” prima facie evidence of things 
of which it ordinarily would be no evidence at all. It allows a depart- 
ure from the usual rules of evidence, and those who would avail them- 
selves of its provisions must therefore bring themselves clearly within 
its terms. 
The judgments are reversed. 


CHECK OF PARTNERSHIP DELIVERED IN PAY- 
MENT OF PARTNER’S DEBT. 


Redfield v. Wells, Supreme Court of Idaho, June 21, 1918. 173 Pac. Rep. 640. 


A person who knowingly receives a check signed in the name 
of a partnership, in payment of the individual indebtedness of 
one of the partners, is bound to make inquiry into the authority 
of the partner to make such use of the check; and if he makes 
no inquiry and the partner used the check without authority, then 
the person receiving the check cannot enforce it against the part- 
nership. 


Appeal from District Court, Gooding County; F. J. Cowen, Judge. 

Action by F. W. Redfield against A. R. Wells and others. Judg- 
ment for defendants upon a directed verdict, and plaintiff appeals. 
Affirmed. 

T. Bailey Lee, of Burley, for appellant. A. F. James, of Gooding, 
for respondents. 

RICE, J. On March 7, 1913, respondents Wells, Fletcher, and Nel- 
son, a copartnership under the name of the Hagerman Valley Bee & 
Honey Company, drew a check for $550 payable to the Superior 
Honey Company, the trade-name of appellant. The appellant at that 


Note—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 30, 
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time, and for some time prior thereto, had been conducting his busi- 
ness at Ogden, Utah. The check was delivered to one M. A. Gill, 
with instructicns to forward it to appellant in payment of certain sup- 
plies then to be ordered. Gill, however, delivered it to the appellant 
with instructions to apply it upon his personal indebtedness created 
prior thereto, and at the same time ordered certain supplies from 
appellant for the use of the copartnership. The supplies were fur- 
nished by the appellant for the respondents. This suit was brought 
by appellant to recover for the supplies so furnished. At the close of 
the testimony the court directed a verdict in favor of respondents. 
Appellant made Gill a defendant in the action, and alleged that he 
was a member of the partnership together with Wells, Fletcher, and 
Nelson. Gill made default. Judgment was entered in favor of re- 
spondents, and against defendant Gill. The appeal is from the judg- 
ment in favor of respondents and against appellant. 

Appellant still contends that Gill was a member of the partnership. 
Respondents, while denying in their awswer that Gill was a member 
of the firm, in this court concede that he was one of the partners. 

Rev. Codes, § 3642, defines a “check” to be a bill of exchange drawn 
upon a bank payable on demand, and further provides that the Ne- 
gotiable Instrument Law is applicable to checks, except as otherwise 
provided. By Rev. Codes, § 3482, an antecedent pre-existing debt 
constitutes “value.” Appellant in this case was the payee. It was 
urged upon the argument that, being the payee, he was an immediate 
party to the instrument, and could not be considered a holder in due 
course. On this question there is a divergence of opinion between the 
courts of the states which have adopted the uniform negotiable instru- 
ment law. 

We are of the opinion that a consideration of the different pro- 
visions of the Negotiable Instrument Act, and particularly a careful 
application of the definition of the expressions “holder, “holder in due 
course,” and “negotiate,” contained in the act, requires us to hold 
that a payee of a negotiable instrument may become a holder thereof 
in due course. The better reasoned authorities support this view. 

In view of the admission of respondents in this court, however, 
appellant received the check from a member of the partnership in 
payment of the partner’s individual pre-existing indebtedness. 

Rev. Codes, § 3513, is as follows: 


“To constitute notice of an infirmity in the instrument or defect 
in the title of the person negotiating the same, the person to whom 
it is negotiated must have had actual knowledge of the infirmity or 
defect, or knowledge of such facts that his action in taking the instru- 
ment amounted to bad faith.” 


This section is applicable in the case of one who knowingly receives 
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partnership security in discharge of a separate claim against one of 
the partners. Coffin v. Tevis, 164 App. Div. 314, 149 N. Y. Supp. 986. 
It is true that Rev. Codes, § 3516, provides that every holder is deemed 
prima facie to be a holder in due course; but in the case at bar the 
facts themselves destroy the presumption of good faith in favor of 
the holder. It was incumbent upon him to make inquiry as to’ the 
authority of the partner to use the security for his individual benefit. 
U. S. Exchange Bank v. Zimmerman, 113 N. Y. Supp. 33. 

This is not a case of mere suspicious circumstances under which 
there was nothing more than negligence on the part of the appellant 
in failing to make due inquiry, so that the question of his good faith 
becomes one for the jury (Everding & Farrell v. Toft, 82 Or. 1, 150 
Pac. 757, 160 Pac. 1160); but this is a case where the circumstances 
are of so suspicious a nature that the law imposes upon the transferee 
the duty of making reasonable inquiry and imputes to him a knowl- 
edge of the facts which proper inquiry would disclose. This principle 
applies to one accepting negotiable securities from members of a part- 
nership, an officer of a corporation, or a person occupying a fiduciary 
relationship, where the transferee takes paper of such partnership, 
corporation, or cestui que trust with knowledge that it is being used 


for the individual benefit of the person negotiating it. Palo Alto 
Building & Loan Ass’n v. First Nat. Bank, 33 Cal. App. 214, 164 Pac. 
1124; Ward'v. City Trust Co., 192 N. Y. 61, 84 N. E. 585; Gerard v. 
McCormick, 130 N. Y. 261, 29 N. E. 115, 14 L. R. A. 234; Rochester & 
C. T. R. Co. v. Paviour, 164 N. Y. 281, 58 N. E. 114, 52 L. R. A. 790; 
Newburyport Inst. for Savings v. Brookline, 220 Mass. 300, 107 N. E. 
939. 


The record in this case shows that Gill was not authorized, express- 
ly or impliedly, to use the check in question in payment of his indi- 
vidual indebtedness, and it is admitted by appellant that he made 
no inquiry as to the right of’ Gill to so use the check. 

The appellant, not being a holder of the check in due course, could 
not apply the funds of the firm in payment of the separate preexisting 
debt of Gill without the consent of the remaining members of the 
partnership (Rogers & Sons v. Batchelor et al., 12 Pet. 221, 9 L. Ed. 
1063; Dob v. Halsey, 16 Johns [N. Y.] 34, 8 Am. Dec. 293), and the 
partnership was entitled to have credit for the proceeds of the check 
(Rogers v. Betterton et al., 93 Tenn. 630, 27 S. W. 1017). 

The judgment is affirmed. Costs awarded to respondents. 

BUDGE, C. J., and MORGAN, J., concur. 
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LIABILITY ON CHECK OBTAINED BY FRAUD. 


United Cigar Stores Co. v. American Raw Silk Co., New York Supreme Court, 
Appellate Division, July 11, 1918. 171 N. ¥. Supp. 480. 


A person representing himself to be Lieut. Peterson, U. S. N., 
fraudulently obtained from the defendant a check for $100, pay- 
-able to the order of Lieut. R. L. Parks, U. S. N., as a contribu- 
tion to a navy tuberculosis camp. There was no such person as 
Lieut. Parks and the camp was also fictitious. The person repre- 
senting himself as Lieut. Peterson managed to get the check 
cashed by the plaintiff. The defendant, discovering the fraud, 
stopped payment and the plaintiff brought suit. It was held that 
the plaintiff could not recover. 


Appeal from Appellate ‘Term, First Department. 

Action by the United Cigar Stores Company against the American 
Raw Silk Company, Incorporated. From a determination of the Ap- 
pellate Term, affirming a judgment for plaintiff, defendant appeals. 
Reversed, and judgment directed, dismissing the complaint. 

Argued before CLARKE, P. J., and LAUGHLIN, SMITH, PAGE, 
and SHEAR, JJ. 

Dorman & Dana, of New York City (Douglass Newman, of Brook- 
lyn, of counsel), for appellant. 

Stroock & Stroock, of New York City (Edward F. Spitz, of New 
York City, of counsel, and Charles Levy, of New York City, on the 
brief), for respondent. 

SMITH, J. On December 14, 1916, a man representing himself as 
Lieut. Peterson, of the United States Navy, applied to the defendant 
for moneys for the establishment and maintenance of a navy tubercu- 
losis camp. He stated that he represented Lieut. R. L. Parks, Q. M., 
U. S. Navy. The defendant gave a check for $100 to the order of 
Lieut. R. G. Parks, QO. M., U. S. Navy. The defendant then gave the 
check to Peterson, with specific instructions to deliver it to Parks for 
the purpose of being used as a donation to the fund. The defendant 
made and delivered the check, believing that such payee, “Parks,” rep- 
resented a real, and not a fictitious, person, able to receive, negotiate, 
and indorse said check. It turned out that there was no such person 
as Lieut. R. L. Parks; that there was no tuberculosis camp fund; that 
the man “Peterson” was an impostor. “Peterson” procured the check 
to be cashed by the plantiff, the United Cigar Stores Company, clam- 
ing to be a representative of Parks, after having indorsed “Parks’” 
name thereupon. The defendant refused to pay it, after finding out 
the imposition, and this suit was brought to recover the moneys paid 








NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 199. 
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upon the check. The Municipal Court granted judgment for the plain- 
tiff, which has been affirmed by the Appellate Term. 

In Shipman v. Bank of the State of New York, 126 N. Y. 318, 27 
N. E. 371, 12 R. A. 791, 22 Am. St. Rep. 821, a firm of lawyers had 
a confidential clerk, who was in charge of a branch of the business in 
examining titles, making loans on bonds and mortgages, and purchas- 
ing real estate for clients. This confidential clerk, named Bedell, had 
checks made out, some to fictitious and nonexistent payees and some to 
payees, who were in fact actual persons. He forged the names of those 
actual persons upon the checks made to them, and the names of the 
fictitious payees or nonexistent persons upon the checks made to 
their names. These were all paid by the drawee bank upon which 
they were drawn and charged against the plaintiff’s account. The 
plaintiff, therefore, brought this action to recover from the bank the 
moneys paid upon these checks. There were 16 of these checks made 
to fictitious or nonexistent payees. The court in that case allowed 
the makers of the checks to recover the full amount paid, both upon 
these checks made to fictitious payees and upon the checks made to 
real persons. This case decides four propositions of law: First, that 
a check made to a fictitious person, not known to the maker to be 
such, is not a check to bearer, passing upon delivery. This rule of 
law has now been codified. Section 28 of Negotiable Instruments 
Law (Consol. Laws, c. 38). Second, that the intention of the maker 
was to make the checks payable to the persons named, and that 
“plaintiff did not intend that any of them should go into circulation, 
or should be paid by defendant, otherwise than through a delivery to 
and indorsement by the payee therein named.” Third, that “the 
defendant does not occupy any different position with reference to 
the checks payable to fictitious payees than it does with reference to 
those payable to real parties whose indorsements were forged.” 
Fourth, “that the indorsement of the names of the fictitious payees 
upon the checks, with intent to deceive and to put the checks in cir- 
culation, constituted the crime of forgery,” and gave no authority to 
the bank to make payment thereupon. It is not important whether 
the indorsing of the check by the imposter constituted forgery. As 
long as the check was not indorsed by the intended payee, no title 
passed; otherwise, the check would be in effect payable to bearer, 
which this case holds it is not. 

The case at bar presents exactly these same issues, except that 
here the suit is brought by a transferee of the check against the 
maker, after the bank refused to pay the same. But this does not 
alter the rule of law because, if the transferee may recover against 
the maker, it follows of necessity that the bank would be authorized 
to pay the same. In the Shipman Case the checks were paid by the 
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drawee bank after they had passed through several other banks, 
presumably holders for value without notice. But neither in the 
Shipman Case nor in the case at bar could the transferees become 
holders “in due course,” within the protection of the law merchant, 
because they never got title to the checks. Section 42, Negotiable 
Instruments Law; Shipman Case, supra; Seaboard Nat. Bank v. Bank 
of America, 193 N. Y. 26, 85 N. E. 829, 22 L. R. A. (N. S.) 499. 
Unless, then, the rule of law announced in the Shipman Case has 
been overruled, this judgment must be reversed. 

Respondent, however, claims that this case comes within the case 
of Hartford v. Greenwich Bank, 157 App. Div. 448, 142 N. Y. Supp. 
387, affirmed on opinion below in 215 N. Y. 726, 109 N. E. 1077, and if 
necessary claims that the Shipman Case is to be deemed to that extent 
modified. The Hartford Case, however, is a border line case, and 
should not be extended beyond the facts thereof. It clearly was not 
intended to overrule the law, as stated in the Shipman Case. In the 
Hartford Case the plaintiff’s assignor, the Great Atlantic & Pacific 
Tea Company, had a clerk by the name of Rypinski in its employ. 
This company conducted a premium department, through which. it 
purchased quantities of goods to be given away to customers. Ry- 
pinski was in the auditing department, and had special charge of 
receiving, checking up, and verifying the goods purchased for this 
department. He procured to be printed billheads, bearing the name 
of James Wilson, and the address, 1012 Fuller Building, New York. 
He rented a post office box in the name of James Wilson, giving to 
the postal authorities as reference one Schwartz and himself, under 
his real name of Rypinski. He opened an account in the defendant 
bank under the name of James Wilson. Under these circumstances, 
he procured his employer, upon fictitious bills from this James Wil- 
son, to give checks payable to James Wilson, which were sent to 
Wilson and reached this post office box, which the employé had 
himself rented in the name of James Wilson. He forged the name 
of James Wilson and collected the checks, and Rypinski’s employer, 
through its assignee, Hartford, sued the bank for the moneys paid 
upon the checks. A recovery was not allowed in that case, upon 
the ground that the checks were intended for a person who repre- 
sented himself as Wilson, and that person turned out to be Rypinski, 
and being so intended, and being indorsed by that identical person, 
the bank was authorized to pay the checks. It may be difficult to 
follow the reasoning which would distinguish this case from checks 
made to a fictitious nonexistent person, but the distinction was made 
by Justice Scott in this court, and was followed by the Court of 
Appeals, upon the ground, as stated, that the intention was that the 
checks should be payable to the man representing himself as Wilson, 
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and that that was a real person, who in fact indorsed the name of 
Wilson upon the checks. In the opinion Justice Scott says: 

“Having, however, been cheated into the belief that it had pur- 
chased goods from and owned money to one James Wilson, it in- 
tended, when it uttered the check. that it should be paid to the person 
from whom. as it then believed, it had made the purchase. That 
persons was the identical person to whom the checks were paid. 
This is not, strictly speaking, the case of a check drawn to a fictitious 
or nonexistent person. There was an actual person, calling himself 
James Wilson, although that was not his real name, and it was that 
person to whom the tea company intended its checks should be paid.” 

It appears in the case at bar that there was no actual person call- 
ing himself R. F. Parks. One thing is clear, and that is that it was 
never intended that this check should be paid to this man fraudu- 
lently representing himself as Lieut. Peterson. This check, intended 
to be paid to Lieut. R. F. Parks, in charge of a tuberculosis fund 
for the Navy, has never been indorsed by Parks, or any one assuming 
to be Parks, in any of these negotiations. It is therefore clearly dis- 
tinguishable from the Hartford Case in the essential attribute which 
determined the liability in the Hartford Case. The case, as I read it, 
comes squarely within the Shipman Case, where in the checks were 
made to fictitious nonexistent .persons, and no title has ever passed 
to this plaintiff upon which it can recover. 

In Mercantile National Bank of the City of New York v. Silver- 
man, 148 App. Div. 1, 132 N. Y. Supp. 1017, affirmed in 210 N. Y. 
567, 104 N. E. 1134, a private bank had been accustomed to pur- 
chase claims of officers of the United States Army for their salaries 
to grow due in the future and to take assignment of their vouchers 
therefor. In that case an impostor, assuming to sell vouchers of 
certain men in the Army, procured checks payable to these men, 
whose names, without authority, he indorsed, and the bank paid the 
checks. The bank thereafter sued the maker of the checks, and it was 
held that the bank could not recover, because the checks were ob- 
tained by fraud and the indorsement was without authority. It is 
true that in that case there were existing persons to whom the checks 
were made payable, and to that extent the case differs from the case 
at bar; but in the Shipman Case the opinion states that the bank 
occupies no different position with reference to the checks payable 
to fictitious payees than it does with reference to those payable to 
real parties whose indorsements were forced. Neither in the Ship- 
man Case, the Silverman Case, nor in the case at bar, could there 
have been any intention to make the checks payable to the person 
who in fact indorsed the checks and receved the money thereon. 
The determination of the Appellate Term should be reversed, with 
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costs, and judgment directed in favor of the defendant, dismissing 
complaint, with costs. Order filed. 

Determination and judgment of Municipal Court reversed, with 
costs in this court and in the Appellate Term to appellant, and judg- 
ment directed in favor of defendant, dismissing the complaint, with 
costs. 

LAUGHLIN, PAGE, and SHEARN, JJ., concur. 

CLARKE, P. J. (dissenting). I think this case falls within the . 
doctrine of Hartford v. Greenwich Bank, 157 App. Div. 448, 142 N. 
Y. Supp. 387, affirmed 215 N. Y. 726, 109 N. E. 1077, and Holub- 
Dusha Co. v. Germania Bank, 164 App. Div. 279, 149 N. Y. Supp. 
775, and therefore the determination should be affirmed. 


PATENT RIGHT NOTES. 


Parish v. Smith, Supreme Court of Arkansas, June 17, 1918. 204 S. W. Rep. 415. 


Prior to the adoption of the Negotiable Instruments Law in 
Arkansas, the statutes of that state provided that a negotiable 
instrument given in payment of any patented machine, imple- 
ment, etc., or patent right, shall be void unless the instrument 
“shall be executed on a printed form, and show upon its face that 
it was executed in consideration of a patented machine, imple- 
ment,” etc. It was held that this provision was complied with 
by a note which recited “This note is executed in consideration 
of patent harrow,” and referred to the inventor, and the date and 
number of the letters patent. 


Appeal from Circuit Court, Van Buren County; Jno. I. Worthing- 
ton, Judge. 

Action by Daniel Parish against D. C. Smith and J. V. Bowling. 
Judgment for defendants, and plaintiff appeals. Affirmed. 

Appellant, pro se. Fraser & Fraser, of Clinton, for appellees. 

McCULLOCH, C. J. This is an action instituted by the plaintiff, 
Daniel Parish, aganst defendants, D. C. Smith and J. V. Bowling, 
as indorsers of two promissory notes executed by certain parties to 
Smith, and by him transferred to Bowling, who in turn transferred 
the same to plaintiff. Smith’s transfers to Bowling were indorsed 
on the back of each note in the following words: “I do hereby trans- 
fer the within note to J. V. Bowling. [Signed] D. C. Smith.” The 
transfers by Bowling to Parish, indorsed on each note, were in the 
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following words: “I hereby transfer the within note to Daniel Parish 
for value received, but do not indorse it.” 

It is alleged in the complaint that each of the notes was executed 
in consideration of the sale of patent right territory by Smith to the 
makers of the notes, and that the notes were void for the reason 
that they were not executed in compliance with the statute of this 
state governing the execution of such notes. The allegation of the 
complaint with respect to each note is that it was executed for the 
sale of patent right territory, but that the note recited that it was 
executed “for a patent harrow.” The makers of the notes are not 
sued, and there is no allegation in the complaint of demand or notice 
so as to give a right of action against defendants as guarantors of the 
solvency of the makers. The defendants are sued upon implied war- 
ranty as to the validity of the notes described in the complaint on 
the ground that the notes were invalid because they were not issued 
in compliance with the statute. 

The notes were executed in December, 1912, which was prior to 
the passage of the negotiable instrument law, and they are, of course, 
governed by the law as it existed at the time they were executed. 
The statute provides that the makers of notes executed in payment 
“of any patent right or patent right territory, shall be permitted to 
make all the defenses against any assignee, indorser, holder or pur- 
chaser of such note * * * that could have been made against the 
original payee or drawee, whether such note * * * be assigned 
or transferred before maturity or not,” and that a negotiable instru- 
ment given in payment of any patented machine, implement, etc., 
or patent right, shall be void unless the instrument “shall be executed 
on a printed form, and show upon its face that it was executed in 
consideration of a patented machine, implement,” etc. Kirby’s Digest, 
§§ 512-514. 

We are of the opinion that the notes were executed in substantial 
compliance with the statute and were not void. The recital in each 
of the notes is as follows: 


“Tt is understood that this note is executed in consideration of a 
patent harrow, upon the invention of which David C. Smith of For- 
mosa, Ark., obtained letters patent of the United States, which letters 
patent are numbered 698,049, and bear date the 9th day of September, 
in the year 1912.” 


This recital is a little indefinite as to whether it meant the sale of 
a patented article or a patent right or patent right territory. A 
sale of “patent right territory” amounts to a sale of a “patent right.” 
Woods v. Carl, 75 Ark. 328, 87 S. W. 621, 5 Ann. Cas. 423. 

The purpose of the lawmakers was to require a note of that kind 
to carry upon its face the evidence of the consideration so as to put 
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purchasers upon notice of any infirmity. So we are of the opinion 
that the notes in suit contain sufficient recitals to put purchasers 
upon notice of the fact that the consideration was a sale of a patent 
right. The instruments were therefore valid, and the right of action 
against the indorsers did not accrue until after demand upon the 
makers and notice of nonpayment. 

There are other questions concerning the effect of the particular 
form of indorsements which we need not discuss in view of the fact 
that we have reached the conclusion that the instruments are valid. 

It is also contended that the court erred in setting aside a default 
judgment in favor of the plaintiff. This was done during the term 
at which the former judgment was rendered, and the order setting 


aside the judgment, under those circumstances, is not appealable. 
Affirmed. 


ORGANIZATION OF NEW BANK. 


Vale v. Messenger, Supreme Court of Iowa, June 27, 1918. 168 N. W. Rep. 281. 


Under the Code of Iowa, where a new bank is organized, if its 


capital and reserve fund are paid in as required by law, the 
Superintendent of Banking has no authority to refuse to issue 
a certificate authorizing the bank to commence business, merely 
because the proposed bank is being started in a place which 
already has sufficient banking facilities. 


Appeal from District Court, Polk County; George A. Wilson, 
Judge. 

On petition, praying that defendant be restrained from issuing a 
business, and that, on final hearing, he be required to ascertain 
certificate to the Bonaparte State Bank, authorizing it to commence 
whether the establishment of such an institution would be inimical 
to the interests of the public, a temporary injunction was issued as 
prayed. On motion the restraining order was dissolved. From this 
order, plaintiff appeals. Affirmed. 

Robt. & H. B. Sloan, of Keosauqua, F. W. Sargent, of Des Moines, 
and L. H. Salinger, of Carroll, for appellant. H. M. Havner, Atty. 
Gen., and Stipp, Perry, Bannister & Starzinger, of Des Moines, and 
Waiker & McBeth, of Keosauqua, for appellee. 

LADD, J. The department of banking was created by chapter 40 
of the 37th General Assembly. The defendant is the superintendent 
of that department. 

A. V. Blackford and others organized what is known as the Bona- 
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parte State Bank, with 141 shareholders, in the manner prescribed by 
section 1863 of the Code. The articles were recorded and notice of 
incorporation given as therein directed. Its capital of $25,000 was 
paid up, together with a reserve fund of 10 per cent. thereof, of which 
the superintendent of banking was satisfied by a sworn statement of 
the officers of the bank and the deposit of the money with a depositary 
approved by him. Thereupon he was about to issue a certificate, 
authorizing the corporation to commence business, when plantiff 
demanded that the superintendent of banking make investigation and 
ascertain whether the interests of the public would be served or 
impaired by the establishment of said bank in the incorporated town 
of Bonaparte, and offered to submit proof-tending to show that, in 
the exercise of a sound discretion, the superintendent ought to deny 
the certificate. The superintendent declined to investigate or to exer- 
cise any discretion in the matter, other than in determining whether 
the capital had been fully paid in, and so did on the ground that he 
was without authority so to do. Thereupon this suit was begun in 
mandamus to require him to make such investigation and determine 
whether any public interest would be jeopardized by opening the 
bank as is proposed. 

The defendant was temporarily enjoined from issuing the certifi- 
cate to commence business pending hearing. On motion the restrain- 
ing order was dissolved, and this ruling is here for review. 

The question presented is not whether the superintendent of bank- 
ing should deny or issue the certificate, but whether the statutes 
of this state confer authority to inquire into the propriety of so doing 
and he should do so in the proper discharge of his duties. That 
Bonaparte is a place of about 600 inhabitants and has two banks, one 
a state bank, with a capital stock of $50,000, surplus and undivided 
profits $20,000, and deposits in the sum of $450,000, and the other 
a savings bank with $15,000 capital stock and about a like amount 
in deposits, and other matters, are evidently pleaded to indicate that 
whether another bank there would be of any advantage to the public 
is an open question. If the superintendent has such power, it must 
be found in the statutes or to be fairly implied therefrom. Prior to 
the enactment of chapter 40 of the Acts of the 37th General As- 
sembly, banks and loan and trust companies incorporated under the 
laws of the state were under the supervision of the auditor of state. 
The banking department was created by that chapter and to it trans- 
fered all matters concerning such corporations, formerly dealt with by 
the state auditor. The chief officer of the department is styled super- 
intendent of banking. and section 2 of said chapter exacts that his 
selection shall be “solely with regard to his qualifications and fitness 
to discharge the duties of this position.” His powers, aside from 
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those incident to organization, are defined by section 7 of the act, 
which may as well be set out: 

“The superintendent of banking shall be the head of the banking 
department of Iowa and shall have general control, supervision and 
direction of all banks and trust companies incorporated under the 
laws of Iowa, and shall be charged with the execution of the laws of 
this state relating to banking; and all powers now vested in and all 
duties imposed upon the auditor of state relating in any way to 
banking matters, shall, from and after the taking effect of this act, 
be vested in and made incumbent upon the Superintendent of Bank- 
ing herein provided for.” 

Section 8 requires that: 

“All books, records, files, documents, reports and securities and 
all papers of every kind and character relating to the business of 
banking and now enjoined and required by law to be delivered to or 
to be filed or be deposited with the auditor of state shall, from and 
after the taking effect of this act, be delivered to and filed or deposited 
with the said superintendent of banking.” 

Precisely the extent or limitation of the authority intended to be 
vested in the superintendent by the clause giving him “general 
control, supervision and direction of all banks and trust companies 
incorporated under the laws of Iowa,” need not now be determined. 
It is enough for the purposes of this case that he is “charged with 
the execution of the laws of this state relating to banking” and is 
vested with all powers and required to perform all the duties formerly 
exacted by the auditor of state. These will be found, specified with 
more or less exactness, in chapters 10, 11, and 12 of title 9 of the 
Code, beginning at section 1840, as subsequently amended, and these 
were not changed by the act of the 37th G. A. unless this were 
effected by conferring on the superintendent general control of the 
banks and trust companies of the state. 

Sections 1861 and 1862 of the Code relate to the incorporation of 
the word “state” in the name of the bank, and section 1863 to what 
shall be contained in the articles of incorporation, how they shall 
be signed and acknowledged, recording same in the office of the sec- 
retary of state, and the publication of notice of incorporation. The 
section following, 1864 of the Code Supp. (1913), provides that: 

“No state bank shall be organized under the provisions of this 
chapter with a less amount of paid up capital than fifty thousand dol- 
lars, except in cities or towns having a population not exceeding 
three thousand, where such association may be organized with a 
paid up capital of not less than twenty-five thousand dollars. But 
no such association shall have the right to commence business until 
its officers or its stockholders shall have furnished to the auditor of 
state a sworn statement of the paid up capital, and when the auditor 


of state is satisfied as to that fact he shall issue to such association 
certificate authorizing it to commence business, and it shall cause 
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said certificate to be published in some newspaper printed in the city 
or town where the association is located, once each week, for at least 
four weeks, or, if no newspaper is published in such city or town, 
then in a newspaper published nearest in the county.” 

The meaning of the language of this statute seems manifest. After 
all exacted by the preceding sections have been accomplished, one 
very essential thing is lacking, and that is the capital with which 
to conduct the business proposed. Without this it is merely an 
organization on paper. Before it may do business a certificate so 
authorizing must be obtained. How? By furnishing the auditor 
(now the superintendent of banking) a sworn statement by its officers 
or stockholders that the capital is paid up. “When the auditor of 
state (superintendent of banking) is satisfied as to that fact,” he shall 
issue the required certificate. Of what fact is he to be satisfied? 
Plainly enough, that the capital has been paid up. 

The auditor is limited to this one inquiry, and, by specifying that 
when he “is satisfied as to that fact he shall issue té the association 
a certificate,” all other facts are by implication excluded. The maxim, 
“Expression unius est exclusio alterius,” is applicable in such cases. 
City of Keokuk v. Scroggs, 39 Iowa, 447; Slane v. McCarroll, 40 
Iowa, 61; McBride v. Railway, 134 Iowa, 398, 109 N. W. 618; Carter 
v. City Council of Council Bluffs, 163 N. W. 195. 

Counsel for appellant, however, argue that, as by section 7, here- 
tofore quoted, the superintendent of banking is given control and 
supervision of all banks and trust companies, this control and super- 
vision attaches upon their organization prior to the issuance of the 
certificate, and therefore preliminary thereto, and that in the exercise 
of such powers the superintendent may inquire into the propriety 
of establishing such a bank. The vice of this argument is that an 
organization of a corporation on paper does not constitute it a “bank.” 
It is merely a corporate entity which may or may not become a bank. 
Webster defines “bank” as an establishment for the custody, loan, 
exchange, or issue of money. 

In Rominger v. Keyes, 73 Ind. 375, is the following: 

“Bank” is defined by Burrill as a ‘house or place where such busi- 
ness is carried on,’ and by Bouvier as ‘a place for the deposit of 
money,’ and by Wharton as ‘a place where money deposited for the 
purpose of beng let out at interest, returned by exchange, disposed 
of to profit, or to be drawn out again as the owner shall call for it,” 
and by, Abbott as ‘an establishment for the custody of money, or 
for the loaning and investing of money, or for the issue, exchange, 
and circulation of money, or for more than one or all of these pur- 
poses.’ The term is applied to the incorporation or association author- 
ized to perform such functions, to the body of directors, or other 
officers authorized to manage its operation, and to the office or place 
where its business is conducted.” 

Similar definitions will be found in Kiggins v. Munday, 19 Wash. 
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233, 52 Pac. 858; Hobbs v. National Bank of Commerce, 101 Fed. 
75, 41 C. C. A. 205; Reed v. People, 125 Ill. 592, 18 N. E. 295, 1 L. 
R. A. 324; Morse on Banks (3d Ed.) § 2. 

These and other authorities plainly indicate that by “bank” is 
meant a concern engaged in the banking business, and not a mere 
organization, ready, on permission being granted, to commence such 
business. Moreover, the chapter does not purport to change existing 
laws save in the matter of their administration, and especially charges 
the execution of all laws relating to banking, and imposes on him 
the duties previously exacted of the state auditor, and among these 
is the issuance of a certificate authorizing the commencement of busi- 
ness upon satisfactory proof by sworn statement. We discover 
nothing in the context indicating a legislative intent that any other 
showing may be exacted by the supterintendent of banking as a 
condition precedent. 

As contended by appellant, no one has any vested right in the 
privilege of organizing a banking or other corporation, The General 
Assembly likely might impose such conditions as it may deem expe- 
dient, even to the exaction of a finding by the department of banking 
that the establishment of a bank at a particular locality will be for 
the best interests of the community, as a condition to allowing the 
corporation to commence business. In several states statutes so pro- 
vide as do the federal statutes. See Schaake v. Dolley, 85 Kan. 598, 
118 Pac. 80, 37 L. R. A. (N. S.) 877, Ann. Cas. 1913A, 254; People 
v. Brady, 268 Ill. 192, 108 N. E. 1009. But in this state such authority 
has not been conferred. 

It follows that the trial court did not err in ruling that the super- 
intendent might not exercise any discretion in the matter of issuing a 
certificate to the Bonaparte State Bank save in satisfying himself 
that the capital was paid up as required, and on this ground dissolving 
the injunction restraning him from issuing the certificate authorizing 
the Bonaparte State Bank to commence business. There is no occa- 


sion for considering other features of the case touched in argument. 
Affirmed. 


NOTE GIVEN TO HOODWINK BANK EXAMINERS. 


Bank of Dexter v. Simmons, Springfield, Mo., Court of Appeals, June 25, 1918. 
204 S. W. Rep. 837. 


The president of the plaintiff bank, who had borrowed from 
the bank to the full extent permitted by law and wished to bor- 
row more, persuaded the two defendants to sign a promissory 
note payable to the bank. The defendants received none of the 
proceeds; the note was signed merely for the purpose of con- 
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cealing from the bank examiner the fact of the excessive loan and 
it was agreed between the parties that the defendants would 
never be called upon to pay the note. It was held that the de- 
fendants were liable; they could not enter into an intrigue to 
enable the plaintiff’s president to evade the law and then escape 
liability on their note. 


Appeal from Circuit Court, Mississippi County; Frank Kelly, 
Judge. 

Action by the Bank of Dexter against B. F. Simmons and another, 
Judgment for plaintiff, and defendants appeal. Affirmed. 

G. W. Munger and Wammack & Welborn, ali of Bloomfield, for 
appellants. J. L. Fort, of Dexter, for respondent. 

STURGIS, P. J. This is a suit on two promissory notes in 
which plaintiff is payee and which are signed on the face as makers 
by Simmons Lumber Company, B. F. Simmons, and L. H. Lucas, 
the last two being the defendants. The notes each read in part that 
“we or either of us promise to pay to the Bank of Dexter for value 
received” the amount therein named. The separate answers filed 
by defendants were stricken out on motion, and, the defendants 
declining to plead further, judgment was rendered for plaintiff, and 
defendants appeal. 

Adopting the appellants’ statement of the case with some addi- 
tions, the record in this case discloses that the whole controversy 
turns upon the proposition of whether or not the answers of de- 
fendants constitute any defense to the suit upon the notes. The 
answer of defendant L. H. Lucas sets up, in substance, that said notes 
are in fact the notes of E. C. Mohrstadt, the president of the plaintiff, 
Bank of Dexter, and that defendant signed said notes without any 
consideration, and solely for the purpose of enabling said Mohrstadt 
to borrow the money from plaintiff bank; that at the time said notes 
were made and signed it was agreed between plaintiff and defendants 
that a collateral agreement would be made and accepted by plaintiff, 
whereby plaintiff would not seek to collect said notes from defendants, 
nor hold them liable thereon, but that it would look solely to E. C. 
Mohrstadt for the payment of said notes; that said E. C. Mohrstadt 
is entirely solvent, and said notes can be collected from him; that at 
the time defendants signed said notes they were told by the cashier 
of the bank that said agreement had been made and left with the 
plaintiff bank, and accepted by it, and that said defendants would not 
be liable on said notes; that said defendants relied on said represen- 
tations, and they signed said notes, and they would not otherwise 
have signed them; that after said notes had been so signed by de- 
fendants said E. C. Mohrstadt made a further agreement with defend- 
ant B. F. Simmons whereby said Mohrstadt agreed to pay said notes 
and release said Simmons from any liability thereon, and said agree- 
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ment was ratified and accepted by the plaintiff bank, which then 
agreed again that it would not endeavor to collect said notes from 
defendants ; that said plaintiff bank, solely for the benefit of its presi- 
dent, E. C. Mohrstadt, and contrary to its said representations and 
agreements and in fraud of the rights of defendants, has entirely 
released said Mohrstadt, has refused to collect said notes from him, 
and is seeking to collect the same wholly from these defendants. The 
answer of defendant B. F. Simmons sets up substantially the same 
matters as the answer of defendant Lucas. The court held that 
these answers constituted no defense, and struck out the answers, 
and gave judgment to plaintiff for the amount of the notes, less the 
payments on the same. 

In further explanation it should be said that the answers allege 
that E. C. Mohrstadt was doing business under the trade-name of 
Simmons Lumber Company, and signed the notes by his trade-name, 
and borrowed the money to use in his business; that said Mohrstadt 
was already indebted to plaintiff bank to the full amount allowed by 
law, and as president of said bank stated and promised to defendants 
that, if they would sign said notes, the plaintiff bank would and did 
accept such notes as the obligation of Mohrstadt only, and would 
never demand payment of the same from these defendants, “and 
would not use the names of these defendants on said notes for any 
purpose other than to exhibit same to the state bank examiner” ; that 
the agreement by which the bank was to look solely to Mohrstadt 
for the payment of the notes, and not to hold defendants therefor, was 
known to and confirmed by the cashier, Carter, who assured defend- 
ants that the bank had accepted such agreement; that by long custom 
the bank had placed the management of its business in the hands of 
said president and cashier, and what they did was unquestioned by 
the other officers; that the acts and knowledge of Mohrstadt and 
Carter, the chief officers of the bank, was notice to and knowledge of 
the bank and binding on it. 

The answers filed in the case are quite lengthy, and we have not 
copied the same in full, but an analysis of same and defendants’ argu- 
ment and brief in this court show that defendants rely on two propo- 
sitions: (1) That the president of the bank, himself the beneficial 
maker of the notes in question, together with the cashier, promised 
and assured the defendants at the time they signed the notes as 
accommodation makers that the plaintiff bank would not enforce 
the collection of these notes against them, the only object in having 
them sign the notes being to satisfy the bank examiner, and that the 
bank is bound by this agreement; (2) that some time after the notes 
were given said bank officers agreed in behalf of the bank to hold and 
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treat such notes as the sole obligation of Mohrstadt, and in effect to 
release these defendants from any liability thereon. 

Neither of these propositions can be sustained, and the trial judge 
was right in striking out the answers. As to the first proposition it 
has not escaped our attention that same is not free from fraud on 
defendants’ part. It is alleged that plaintiff bank had already loaned 
to Mohrstadt all that the law permitted, and that the defendants 
knew he was seeking to evade the law, and did in fact violate it by 
making further loans to him in his trade-name. It is further alleged 
that defendants consented to aid him in doing this by lending their 
names to these notes so as to deceive the bank examiner, a public 
official, and thereby conceal the wrongdoing. The stockholders are 
the real owners of the bank, and the answer discloses a scheme in 
which these defendants participated by which the officers of the bank 
were defrauding the stockholders, and therefore the bank itself. Ac- 
cording to defendants’ allegations, thev joined with Mohrstadt in 
making these two notes, given for valid loans of the bank’s money, 
which they knew were in excess of the bank’s legal limit, and, while 
apparently the obligations of the three parties signing, the notes were 
in fact by a secret agreement to be the obligation of one person only 
and dependent on his solvency. The defendants cannot be allowed 
to assert such an agreement even if made with the chief officers of 
the bank. It would seem to be even beyond the power of the board 
of directors to make such an agreement. Sidway v. Missouri Land 
& Live Stock Co., 187 Mo. 649, 86 S. W. 150. 

Moreover, the agreement which the defendants say they made 
is in direct contradiction of the written contract they signed. By 
the written contract they joined and severally promised to pay the 
plaintiff the specified sum of money at a specified time. This they 
undertook to nullify by proof that they were to pay nothing. This 
the defendants cannot be allowed to do. 

“It seems to be well settled,” says the court in Bass v. Sanborn, 
119 Mo. App. 103, 107, 95 S. W. 955, 956, “that it is not permissible 
for the maker of a note to prove that, though he executed the paper, 
it was at the time agreed that he need not pay it.” 

This is not a question of the competency of evidence to show, as 
between the parties themselves, the capacity in which each signed 
the note and their true relation to each other; for, when that is 
ascertained, the party cannot deny the obligation imposed thereby. 


“In the absence of fraud, mistake, or failure of consideration, etc., 
even a surety must abide the terms of his written undertaking as to 
the amount of his liability, despite a prior parol ‘understanding’ to 
the contrary.” Milan Bank v. Richmond, 235 Mo. 532, 540, 139 S. W. 
352, 354. 


We may grant that these defendants signed these notes as 
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accommodation makers only, and that the consideration moved to 
the primary maker, but the obligation of an accommodation maker 
is to pay the note according to its terms, and he cannot be heard to 
say that he did not so agree. Sections 10000, 10161, R. S. 1909; 
Night and Day Bank v. Rosenbaum, 191 Mo. App. 559, 177 S. W. 693; 
First National Bank v. Korn, 179 S. W. 721; Eaves v. Keeton, 196 
Mo. App. 424, 193 S. W. 629; People’s Bank of Ava v. Baker, 193 S. 
W. 632; Trustees v. Hoffman, 95 Mo. App. 488, 496, 69 S. W. 474. 

As to the second proposition, that the president and cashier of 
the bank after the bank acquired the notes for value agreed to release 
these defendants from any liability thereon, any such agrement was 
beyond the scope of their authority, and is not binding on the bank, 
especially so when, as here, there was no consideration for such 
release, and no question of estoppel is in the case. It has been 
directly held that the cashier of a bank, who is the chief executive 
officer thereof, cannot by contract discharge a party to a note from 
liability thereon, and the same would be true as to the president. 
People’s Saving Bank v. Hughes, 62 Mo. App. 576; Daviess County 
Savings Ass’n v. Sailor, 63 Mo. 24; Bank v. Lee, 196 Mo. App. 496, 
196 S. W. 43. 

The answer also alleges that the plaintiff bank refused to bring 
suit against the real maker of the note, Mohrstadt, although requested 
so to do, and such maker is solvent and within the court’s jurisdic- 
tion. This is what is meant by defendants’ statement that Mohr- 
stadt was released. The plaintiff is not compelled to bring suit 
against all persons who are liable on the cause of action, and it is 
sufficient that those who are sued are liable. The accommodation 
maker is one so liable. 

If it is true, as defendants allege, that they are mere accommo- 
dation makers for Mohrstadt, who is solvent, then defendants have a 
remedy against him on paying the present judgment, and are not 
compelled as they say to pay his debts without remedy. 

The trial court committed no error, and the judgment is affirmed. 

FARRINGTON and BRADLEY, JjJ., concur. 


INHERITANCE TAX ON JOINT DEPOSIT. 


In re Buchanan’s Estate, New York Supreme Court, Appellate Division, July 1, 1918. 
171 N. ¥. Supp. 708. 


An attorney deposited money belonging to a client in the joint 
names of the client and himself for the purpose of facilitating 


WOTE:—For other similar decisions see Banking Law Journal Digest and Sup- 
plement, § 175. 
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withdrawals. Upon the attorney’s death it was held that the 

deposit was not subject to an inheritance tax, even under section 

249 of the New York Banking Law, which provides that the 

making of a joint deposit is conclusive evidence of the intention 

to vest title to the deposit in the survivor. 

Appeal from Order of Surrogate, Albany County. 

In the matter of the appraisal of the estate of Charles J. Bu- 
chanan, deceased. From an order of the Surrogate’s Court (100 
Misc, Rep. 628, 166 N. Y. Supp. 947), modifying an appraisement and 
assessment of the property of the deceased, the Comptroller of the 
State of New York appeals. Affirmed. 

Argued before JOHN M. KELLOGG, P. J., and Lyon,, WOOD- 
WARD and HENRY T. KELLOGG, JJ. 

Edwin L, Fowler, of Albany (Randall J. Le Boeuf, of Albany, of 
counsel), for appellant. 

Visscher, Whalen & Austin, of Albany, for respondents. 

HENRY T. KELLOGG, J. The question involved is whether 
certain moneys belonged in part to Charles J. Buchanan, deceased, as 
one of two joint owners, so that upon his decease a transfer tax was 
assessable thereupon, under chapter 664, Laws of 1915, amending 
section 220 of the Tax Law (Consol. Laws, c. 60). 

The moneys in question were deposited in four savings bank 
accounts. Two of these accounts were made payable to one Eliza- 
beth A, Rawolle or Charles J. Buchanan, as her attorney, or the sur- 
vivor. As a payment to an attorney for a client is the equivalent of 
a payment to the client, the form of these accounts disclosed no 
other than a single ownership by Elizabeth A. Rawolle. The other 
accounts omitted the word “attorney,” and were payable to Charles 
J. Buchanan or Elizabeth A. Rawolle, “payable to either or the sur- 
vivor of them.” On the face of things these moneys were jointly 
owned. This inference disappears, however, when the undisputed 
facts are known. Elizabeth A. Rawolle originally owned all the 
principal sums so deposited. She remitted them to Charles J. Bu- 
chanan, who was her brother-in-law and her attorney, requesting that 
he deposit the same in such form that he could at any time attend to 
the withdrawals thereof. She made no deposits herself. They were 
made by Buchanan in good faith, in the form given, to facilitate 
withdrawals by him for his absent client. He at all times recognized 
her title; he claimed none for himself. He was sufficiently careful 
to write upon the envelopes, containing all bank passbooks, that 
the deposits belonged exclusively and individually to Elizabeth A. 
Rawolle. It is not claimed here that the intention of the parties was 
otherwise than that sole title to the deposits should remain in Eliza- 
beth A. Rawolle. The contention is merely this: That by the force 
of a certain statute, notwithstanding the will of the parties interested, 
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the form of the deposits operated to transfer title, and make Charles 
J. Buchanan and Elizabeth A. Rawolle joint owners thereof, with 
remainders to the survivor. 

The statute relied upon is section 249 of the Banking Law. 
That section reads in part as follows: 


“When a deposit shall be made by any person in the names of 
such depositor and another person and in form to be paid to either or 
the survivor of them, such deposit and any additions thereto made by 
either of such persons after the making thereof shall become the 
property of such persons as joint tenants.” 


Then follows a provision to the effect that in such case the 
deposit may be paid to either depositor, or the survivor, and that a 
receipt given by the person thus paid shall discharge the bank, pro- 
vided notice not to pay is not previously given. This was clearly an 
enactment made to protect the savings banks in disbursing moneys. 
It did not affect the title of the depositors as between themselves, 
whose rights could be otherwise shown. Clary v. Fitzgerald, 155 
App. Div. 659, 140 N. Y. Supp. 536. No further provision, material 
here, was contained in this section of the Banking Law until the 
year 1914, when the following sentence was added thereto: 


“The making of the deposit in such form shall, in the absence of 
fraud and undue influence, be conclusive evidence, in any action or 
proceeding to which either such savings bank or the surviving de- 
positor is a party, of the intention of both depositors to vest title to 


such deposit and the additions thereto in such survivor.” Chapter 
369, Laws of 1914. 


It will be observed that the operation of this section is not 
limited, so that, for purpose of taxation only, or for bank protection 
only, the deposits are conclusively to be deemed joint. The pre- 
sumption is made conclusive “in any action or proceeding to which 
either such savings bank or the surviving depositor is a party.” The 
presumption is to obtain in all cases, “in the absence of fraud or 
undue influence.” Taken literally, it would protect a thief who 
deposited stolen moneys, in the specified form, against the estate of 
the owner, whom he had made a joint depositor; for a thief is guilty 
neither of “fraud” nor the exercise of “undue influence.” It will be 
observed that the presumption created does not at all depend upon a 
consent to the deposit by the real owner. It operates “when a 
deposit shall be made by any person in the names of such depositor 
and another person.” ‘Thus if the owner of moneys, as in this case, 
sends them to an attorney for deposit, and he innocently deposits 
them in joint account, the owner, without consenting thereto, in part 
loses title to her property. The so-called conclusive presumption is 
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therefore in effect not a rule of evidence, but a provision of substan- 
tive law. As said by Wigmore: 


“In strictness, there cannot be such a thing as a ‘conclusive 
presumption.’ Wherever from one fact another is conclusively pre- 
sumed, in the sense that the opponent is absolutely precluded from 
showing by any evidence that the second fact does not exist, the rule 
really provides that, where the first fact is shown to exist, the second 
fact’s existence is wholly immaterial for the purpose of the pro- 
ponent’s case; and to provide this is to make a rule of substantive 
law.” Wigmore on Evidence, § 2492. 


By that provision, arbitrarily, for no public purpose, without 
compensation, and by no due process of law, an owner is made to 
lose his property without his consent and without his knowledge. 
If the statute be so construed, it is not valid and does not affect this 
case. If it be construed, as declaring merely a rule of proof, subject 
to rebuttal, the case is equally unaffected, for the rebutting proof is 
overwhelming that Elizabeth A. Rawolle was the sole owner of the 
deposits. It follows that no transfer tax was assessable upon these 
deposits. The decree should be affirmed. 


Decree affirmed, with costs. All concur; JOHN M. KELLOGG, 
P, J., in result. 


RIGHTS OF BANK AS HOLDER IN DUE COURSE. 


Producers’ National Bank v. Elrod, Supreme Court of Oklahoma, June 11, 1918. 
173 Pac. Rep. 659. 


The defendant gave his note in payment*for shares of stock in 
a corporation being organized, it being understood that the cer- 
tificate would be delivered to him later. The payee indorsed the 
note to the plaintiff bank for value, the bank having knowledge 
of the circumstances connected with the giving of the note. The 
certificate was never delivered to the defendant. It was held that, 
since the bank was a holder in due course, the fact that the con- 
sideration for the note had failed was no defense against its 
action on the note. 

Error from District Court, Nowata County; W. J. Campbell, 
Judge. 

Action by the Producers’ National Bank and M. R. Garnett as its 
liquidating trustee, against Geo. A. Elrod. Verdict and judgment for 
defendant, motion for new trial overruled, and plaintiffs bring error. 
Reversed, and cause remanded. 

Glass & Weaver, of Nowata, for plaintiffs in error. Schwabe & 
Raymond, of Nowata, for defendant in error. 

MILEY, J. This action was commenced by plaintiffs in error 





NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 227. 
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as plaintiffs below, to recover of defendant in error, defendant below, 
the amount due upon a certain negotiable promissory note executed 
and delivered by defendant to the Perfection Tube Sales Company, 
and by it indorsed and delivered to plaintiff bank for value before 
maturity. Defendant denied that the bank became the holder of the 
note sued on for value, and in due course of business, before the 
maturity thereof, and further alleged: 


“That said note just referred to was executed by defendant and 
delivered to F. B. Reynolds and A. J. Reynolds, cashier and assistant 
cashier, respectively, of the Producers’ National Bank, one of the 
plaintiffs herein, upon the express condition, promise, and agreement 
that said note was not to become effective, and was not to become a 
binding obligation on the part of the defendant, until the delivery of 
the said F. B. Reynolds and A. J. Reynolds, as officers and agents 
of said Perfection Tube Sales Company, of certificates of stock in 
said Perfection Tube Sales Company, in the amount and of the value 
of $1000; that said certificates of shares for which said note was 
executed by defendant were never delivered to defendant, and de- 
fendant has never received any consideration whatever for the execu- 
tion of said note.” 


There was a trial to a jury, verdict for defendant, and judgment 
thereon. Motion for new trial being overruled, plaintiff has appealed. 
Of the numerous assignments of error it is necessary to consider 


only one. We think the motion of plaintiffs for a peremptory in- 
struction should have been sustained. The execution and delivery of 
the note was admitted. It was indorsed and delivered by the payee 
to the bank the day following its execution, long before maturity, 
the bank paying full value therefor. The note was given by the 
maker in payment for a subscription in the amount of the principal 
to the capital stock of the payee then being organized. F. B. Reynolds 
and A. J. Reynolds, the cashier and assistant cashier, respectively, of 
the bank, were also agents of the tube company, and solicited the 
subscription and received the note. The certificate for the shares of 
stock, though demanded, was never delivered, and at the time of trial 
the company was insolvent. There was no evidence to support the 
allegation of the answer of an agreement that the note was not to 
become effective and a binding obligation of the defendant until the 
delivery of certificate of stock. On the contrary, the evidence con- 
clusively establishes that it was understood by both the maker and 
payee that it would be immediately negotiated. From the nature of 
the transaction, an agreement to deliver to the maker a certificate of 
stock will, of course, be implied. Assuming that the evidence is 
sufficient to defeat recovery by the payee, is it sufficient to defeat 
recovery by the indorsee? In considering the question, we will 
assume that the bank was chargeable with the knowledge 
of the transaction had by its cashier and assistant cashier. 
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The knowledge which the bank thus had was that the note was given 
in consideration of an executory agreement of the payee to deliver 
certificate of stock to the maker. There had been no breach of this 
agreement at the time the note was negotiated, though subsequently 
demand was made for the certificate, which was not complied with 
by the payee, and it is now impossible for it to do so. 

The authorities seem to be in accord on the proposition that 
failure of consideration after a bona fide transfer does not affect the 
character of the purchaser, although he had full knowledge of the 
original consideration for which the note was given. Wilensky v. 
Morrison, 122 Ga. 664, 50 S. E. 472; Black v. Westminster Bank, 96 
Md. 399, 54 Atl. 88; Jennings v. Todd, 118 Mo. 296, 24 S. W. 148, 
40 Am. St. Rep. 373; Neb. Natl. Bank v. Pennock, 55 Neb. 188, 75 
N. W. 554; Davis v. McCready, 17 N. Y. 230, 72 Am. Dec. 461; 
McSpedon v. Troy City Bank, *41 N. Y. 35; Maas v. Chatfield, 90 
N. Y. 303; U. S. Natl. Bank v. Floss, 38 Or. 82, 62 Pac. 751, 84 Am. 
St. Rep. 752; Bank v. Penland, 101 Tenn. 445, 47 S. W. 693. The 
rule is thus stated in U. S. Natl. Bank v. Floss, supra: 


“The breach of an executory contract which forms the considera- 
tion fora negotiable . . . note is not a defense in whole 
or in part against an indorsee, who took the note for value before 
maturity, even if he had notice of the contract, unless he was also 
informed of the breach before its purchase.” 


The reason upon which the rule rests is stated by Judge Denio 
in Davis v. McCready, supra. In that case, the consideration for the 
acceptance of a bill of exchange was the sale of a brig, accompanied 
by an agreement of the vendor to make repairs necessary to render 
her seaworthy. The defense in an action by an indorsee of the bill 
was that this agreement had not been performed. The court said: 


“The plaintiffs were not bound to follow up the transactions 
between the original parties to the bill. To hold otherwise would 
attach an inconvenience and repugnant condition to such an accept- 
ance By accepting simply and unconditionally a negotiable bill the 
defendants are to be held as intending to give it all the qualities of 
commercial paper, one of which is that it shall circulate freely for the 
purposes of business, and be available in the hands of any holder for 
value. To decide that one who proposed to purchase it, and who 
had a knowledge of the nature of the transaction upon which it was 
given, must await the consummation of that transaction would essen- 
tially impair its character and legal effect.” 


In Jennings v. Todd, supra, the Supreme Court of Missouri said: 


“We think, however, that no well-considered case can be found 
in which a collateral contemporaneous agreement, providing that 
the note should not be paid in the event that an executory contract, 
which was the consideration of the note, should not be performed, 
has been allowed to defeat the negotiability of the note in the hands 
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of an indorsee, though he had notice of such agreement. A great 
part of the improvement of the country, and of business generally, 
is carried on with money raised by the discount of notes given upon 
executory contract, and if the maker could be allowed to defend 
against such notes, in case of a breach of contract, on the ground 
that the indorsee, though in other respects bona fide, had knowledge 
of the transaction out of which the note grew, all confidence in such 
notes as negotiable paper would be destroyed, and such business 
would be paralyzed. By making and delivering a negotiable note, 
the maker is held to intend that it may be put in circulation, and 
that no defenses against it exist. In purchasing such note no inquiry 
as to the consideration is required. If a failure of consideration occur, 
the maker must look to the payee for indemnity.” 


The judgment is accordingly reversed and the cause remanded. 


PRESENTMENT FOR PAYMENT. 


Northwestern National Bank of Portland v. Pearson, Supreme Court of Washington, 
June 17, 1918. 173 Pac. Rep. 730. 


In an action against the maker of a promissory note, payable 
on demand at the bank named as payee, a demand for payment 
is not a prerequisite to the bringing of suit. The act of bring- 


ing suit, in itself, constitutes a demand. 

Department 1. Appeal from Superior Court, King County; J. T. 
Ronald, Judge. 

Action by the Northwestern National Bank of Portland, a corpora- 
tion, against Alexander Pearson. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

Arthur Dresbach and Benton Embree, both of Seattle, for appellant. 
Roberts, Wilson & Skeel, of Seattle. for respondent. 

MITCHELL, J. This is an action on a $5,000 demand note, given 
by appellant, defendant, to respondent. 

The complaint is in the usual form, and alleged demand and non- 
payment. The answer admits the making of the note, that respond- 
ent is the holder thereof, and denies the other allegations of the com- 
plaint. Affirmatively, the answer gives a history of the making of 
the note, and presents counterclaims to the effect that appellant is a 
general contractor, and as such procured a contract for the construc- 
tion of viaducts and their approaches, etc., across certain streets of 
Portland, Ore.; that, needing funds to carry on the work, application 
was made to respondent—which is engaged in the banking business 
in Portland, Ore—for a line of credit to the amount of $200,000, to be 
available as needed, which resulted in an agreement that the bank 
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would finance the undertaking to the extent of $50,000, to be evidenced 
by demand promissory notes, to be given from time to time as the 
money was furnished, payable only after the completion of the work; 
that the note in suit was given under such understanding; and that 
thereafter, depending upon respondent to supply funds, without fault 
of appellant, while appellant was engaged in the performance of his 
construction contract, respondent refused to further furnish money, 
to appellant’s damage in the sum of $20,700, because otherwise unable 
to seasonably arrange to carry out an agreement already made for 
excavation and fill work at a price less than he was afterwards able 
to procure, because of advancing prices; and also other damages in 
the sum of $18,000 on account of being thus disadvantaged as to 
ready funds to provide for sand and crushed rock needed. By reply, 
all the affirmative matter in the answer is denied, except that the bank 
is located in Portland. There was a nonjury trial resulting in findings, 
conclusions, and judgment according to the demand of the complaint. 
It is evident that if appellant has failed to prove the general oral 
contract with respondent for money as needed, to the extent of 
$50,000, then there is no occasion to consider the alleged counter 
claims, nor the many questions of fact and law suggested thereby. 
Some time after commencing the work in Portland, appellant first 
saw the bank, and at that time, on request, appellant furnished a 
financial statement which was used by the bank for its investigations 
in addition to ascertaining ratings by the mercantile agencies; and 
about a week later, April 7th, the investigations of the bank still 
going on, plans had progressed so far that Mr. Olmstead, vice-presi- 
dent of the bank, on learning that appellant had to leave that day 
or the next for Iowa, furnished him with bank notes and checks for 
use of appellant’s Portland office. Appellant claims that he was at 
that time promised $50,000 credit. Mr. Olmstead testifies that he told 
appellant he hoped to arrange the matter for him, but that as an 
officer of the bank he could not make a loan exceeding $10,000 |with- 
out securities, and that this proposed credit of $50,000 would have to 
be authorized by the discount and loan committee of the bank, to 
which he would submit it at their next meeting; and that he supplied 
appellant with the blank notes and checks before leaving on his trip, 
for use during his absence in the event the credit was authorized by 
the bank’s committee. Appellant left on his eastern trip on April 7th 
or 8th, and on the 10th of April the bank’s committee, at a regular 
meeting, considered this application for a $50,000 credit and decided 
to grant it upon proper securities being furnished. Appellant’s finan- 
‘ cial standing was still being looked into by the bank. About April 
14th the note in suit was delivered to the bank by Roy Johnson, the 
head man and the one in charge of appellant’s Portland office, and 
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that the amount was placed to the credit of appellant’s checking 
account. This loan of $5,000 was made, as Mr. Olmstead testifies, on 
his own responsibility as an officer of the bank, while the bank’s dis- 
count and loan committee was yet considering the application for the 
$50,000 credit. Subsequently, on April 17th, the bank’s discount and 
loan committee further considered this application and declined to 
make the loan, and Mr. Olmstead immediately notified appellant, who 
returned to Portland, and was then advised by Mr. Olmstead that the 
committee was not satisfied with the securities offered. All of 
appellant’s negotiations were with Mr. Olmstead. 

The foregoing are the salient features of the proof in this case, 
and we are of the opinion that the trial court was right in determining 
that appellant failed to show a contract such as is alleged in the 
answer; and among other things in the proof strongly inducing this 
view is the fact that the note in suit by its terms is payable on de- 
mand, while confessedly it was thought at that date by the parties 
that the work would not be finished for a year or more. 

The only remaining question raised by appellant is that of demand 
for payment of the note prior to bringing the suit. It is shown by 
the record that, on three different occasions after appellant returned 
from the East, respondent by letter demanded payment of this note, 
one of which letters was addressed to appellant at his address in 
Seattle, according to directions as to his residence or place of busi- 
ness indorsed on the note at the time it was made, all three of 
which letters were in the possession of appellant and produced upon 
demand at the trial of this cause. Besides, remembering that the note 
in suit by its terms is made payable at the office of the bank, the law 
of this state is as expressed in the case of Hardin v. Sweeney, 14 
Wash. 129, 44 Pac. 138, where we quoted from Bridge Co. v. Perry, 
11 Ill. 467, 52 Am. Dec. 443, as follows: 

“Nor is a presentment necessary, on a bank note payable on demand 


at a particular place. The bringing of a suit is a sufficient demand of 
payment.” 


Finding no error in the record, the judgment will be affirmed. 


RECOVERY UNDER FIRE INSURANCE POLICY. 


Todd v. Traders’ & Mechanics’ Ins. Co., Supreme Judicial Court of Massachusetts, 
June 26, 1918, 120 N. E. Rep. 142. 


The fact that the owner of insured buildings burns grass on the 
premises, resulting in the destruction of the buildings, will not pre- 
vent him from collecting under his fire insurance policies, even 
though in burning the grass he violated the provision of a statute. 
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Exceptions from Superior Court, Middlesex County; Charles U. Bell, 
Judge. 

Actions by C. L. Todd and others against the Traders’ & Mechanics’ 
Insurance Company, the Worcester Mutual Fire Insurance Company, 
the Quincy Mutual Fire Insurance Company, the Middlesex Mutual Fire 
Insurance Company, the Holyoke Mutual Fire Insurance Company, and 
the Dorchester Mutual Fire Insurance Company. Verdicts for plaintiffs, 
and defendants except. Exceptions overruled. 

Warner, Stackpole & Bradlee, of Boston (J. G. Palfrey and R. J. 
Cotter, both of Boston, of counsel), for plaintiffs. Harold Williams, Je. 
and Edward C. Mason, both of Boston (Barker & Wood, of Boston, of 
counsel), for defendants. 

DE COURCY, J. These are six actions upon fire insurance policies, 
in the Massachusetts standard form, to recover for loss or damage by 
fire. The plaintiffs owned the premises as trustees under the will of 
George G. Tarbell, deceased; and the plaintiff Tarbell was the sole bene- 
ficiary. The buildings insured consisted of a dwelling-house, barn and 
shed, situated in the town of Lincoln. It appears that about one hundred 
feet back from the barn and extending parallel with it was a raspberry 
bed a few feet wide. Along the side of the bed away from the barn was 
a two-foot grass path; and beyond this was a garden patch, about seventy 
by one hundred feet in size. 

On March 13, 1915, Mr. Tarbell and his wife drove over to the prem- 
ises, from Winchester, and he spent most of the afternoon working on 
the raspberry bed, “raking it over and cleaning out loose ends,” etc. A 
question arose with reference to the grass path, and some discussion as 
to whether it would be better to burn it over rather than rake it. To 
Mrs. Tarbell’s question, “Wouldn’t you scorch the raspberries?” he said 
“T don’t believe so; let us go and se.” He further testified, “I took a 
match and when I lit the match the grass was hanging over into the bed 
and I lit the grass hanging over into the bed to see if it would scorch 
the raspberries.” Flames flared up and Mr. Tarbell, being satisfied with 
his experiment, stamped them out. Then, looking up, he saw a little 
flame starting fifteen or twenty feet the other side of the raspberry bed. 
He summoned help to his assistance, and they used every effort to extin- 
guish the fire; but when the fire department arrived ten minutes later 
the barn was on fire. 

The contention of the defendants is that the plaintiffs cannot recover 
on the policies because the fire was started by Mr. Tarbell in violation 
of St. 1911, c 244, § 1, which reads as follows: 


“Tt shall be unlawful within any city, or within any town which accepts 
the provisions of this act, for any person to set a fire in the open air be- 
tween the first day of March and the first day of December except by 
the written permission of the forest warden, or the chief of the fire de- 
partment or, in cities that have such an official, the fire commissioner: 
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Provided, that debris from fields, gardens and orchards, or leaves and 
rubbish from yards may be burned on ploughed fields by the owners 
thereof, their agents or lessees: And provided, further, that persons above 
eighteen years of age may maintain a fire for a reasonable purpose upon 
sandy or barren land if the fire is enclosed within rocks, metal or other 
non-inflammable material. In every case such fire shall be at least two 
hundred feet distant from any forest or sprout lands, and at least fifty 
feet distant from any building, and shall be properly attended until it is 
extinguished. The forest warden shall cause public notice to be given 
of the provisions of this section, and shall enforce the same. Whoever 
violates the provisions of this section shall be punished by a fine of not 
more than one hundred dollars, or by imprisonment for not more than 
one month, or by both such fine and imprisonment.” 

It is undisputed that the town of Lincoln had duly accepted this statute, 
and that Mr. Tarbell had no “written permission.” Although the meager 
bill of exceptions does not disclose the special questions which were sub- 
mitted to the jury, and does not purport to contain all the material evi- 
dence, we assume that the fire was not set on “ploughed fields,” within 
the meaning of the statute, and that the question whether said violation 
of the statute prevents a recovery on the policies as matter of law is open 
to the defendants on their motions for directed verdicts. 

In actions of tort (where the question generally arises), while a plain- 
tiff cannot obtain the aid of a court to relieve him from the direct conse- 
quence of his own illegal act (see Banks v. Highland St. Ry., 136 Mass. 
485, Brunelle v. Lowell Electric Light Corp., 188 Mass. 493, 74 N. E. 
676), the mere fact that he was violating a statute or ordinance when 
injured does not necessarily prevent his recovery. Such violation is con- 
sidered “evidence of negligence” on the part of the violator, as to all con- 
sequences that the statute was intended to prevent. Bourne v. Whitman, 
209 Mass. 155, 95 N. E. 404, 35 L. R. A. (N. S.) 701; Berdos. v. Tremont 
& Suffolk Mills, 209 Mass. 489, 95 N. E. 876, Ann. Cas. 1912B, 797. 
If, however, his violation of law was merely a condition or an attendant 
circumstance of his injury, and not a proximate contributing cause, he 
may recover from the wrongdoer. Newcomb v. Boston Protective De- 
partment, 146 Mass. 596, 16 N. E. 555, 4 Am. St. Rep. 354. For instance, 
in Moran v. Dickinson, 204 Mass. 559, 90 N. E. 1150, 48 L. R. A. (N. 
S.) 675, it was held that a boy less than.sixteen years of age, who was 
injured by reason of a defect in an elevator which he was operating in 
violation of a statute, was entitled to go to the jury. The plaintiff in 
Damon v. Scituate, 119 Mass. 66, 20 Am. Rep. 315, was traveling on the 
wrong side of the road, in violation of the statute, when injured by a 
defect in the way. It was held in Biggio v. Boston, 179 Mass. 356, 60 
N. E. 938, that the plaintiff was not precluded from recovering for the 
flooding of his cellar by the fact that he had constructed it below the 
grade required by law. In McCarthy v. Morse, 197 Mass. 332, 337, 83 
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N. E. 1109, where the plaintiff was knocked off a temporary bridge which 
he had erected, it was said: 


“The illegal act of the plaintiff in being engaged upon this work with- 
out a permit was not necessarrily the direct and proximate cause of his 
injury, nor was he obliged to found his action upon his own violation of 


law.” 

Mere negligence on the part of the insured does not prevent recovery 
on a policy of insurance. One of the objects of insurance is to protect the 
insured from loss due to carelessness. In Johnson vs. Berkshire Mutual 
Fire Ins. Co., 4 Allen, 388, it was held that the insured could recover for 
the loss by fire of his barn and contents, where he had lighted some straw 
under the barn in order to smoke out bees, and the fire rapidly spread 
and destroyed the property. On the other hand, the insurer is not liable 
for a fraudulent loss, due to the intentional destruction of property by the 
insured, or to such reckless and inexcusable negligence as tends to show 
a fraudulent purpose or design. 

In the present case, it is not contended that Mr. Tarbell had any fraud- 
ulent purpose or design in setting fire to the grass. Although he was 
guilty of a violation of the statute in not obtaining a permit, it was not 
necessary for him and his co-trustees to rely on that violation in making 
out their prima facie case. His transgressio of the statute made him 
liable to a criminal prosecution. But the Legislature expressed no inten- 
tion to make him also civilly liable to persons suffering special damage 
from his act, a familiar provision in penal statutes dealing, for instance, 
with intoxicating liquors. See R. L. c. 100, § 62. O’Connell v. O'Leary, 
145 Mass. 311, 14 N. E. 143. The defendants ask us, in effect, to read 
into this statute what the Legislature has seen fit to omit, namely, a pro- 
vision that a statutory violation shall create a civil liability on the part of 
the violator, or deprive him of his civil rights 

In accordance with our law Mr. Tarbell’s violation of the statute may 
be considered as “evidence of negligence.” The illegal element of his 
conduct was the lack of a permit; and it was a question of fact for the 
jury whether this was a contributing cause or merely a condition of the 
loss. The jury might well say that the loss would have happened if in 
fact he had a permit, or that the loss really was due to his misjudgment 
or carelessness in caring for the fire after it was set. The damage by 
fire to the buildings of the plaintiffs was a lawful risk which was covered 
by the policies issued by the defendants. The burden was on them to 
show that they were relieved from liability by the acts of Mr. Tarbell. 
For the’ reasons already stated, and in the absence of any authority to 
the contrary, we are of opniion that on the facts disclosed the plaintiffs 
were permitted to go to the jury rightly. 

Exceptions overruled. 





Modern Banking and Trust Company Methods 
BY 


WILLIAM McCHESNEY MARTIN, A.B., LL.B. 


CHAPTER XXI (Concluded) 
THE REAL ESTATE DEPARTMENT 


THE RENTING OF PROPERTY 


The renting of property and the collection of the rents form a large 
part of the work of the real estate department. In this it acts as 
agent for its clients and charges a reasonable commission for its 
services. 


Carp INDEX OF PROPERTY FOR RENT 


A list of all the property which the department has for rent is 
usually kept on cards and filed in a drawer according to streets. A 
good form of card for this purpose is as follows: 


KEYS AT 
RE-RENTED 


The card here shown is 5 inches wide and 8 inches long. If a pro- 
spective renter desires a house or apartment in any certain locality, 


735 








736 THE BANKING LAW JOURNAL 


by referring to this card index it can be readily ascertained whether 
the department has anything for rent in that locality. 


RENT APPLICATION 


Property is rented either from month to month or under a lease 
for a year or longer. In the lease all the terms of the tenancy should 
be clearly set out. 

When a person desires to rent a piece of property, it is a good plan 
to have him sign a formal application. The following form may be 
used for this purpose: 


Oh. Ba Dic. «csennacncesanens a 
TO THE MODERN TRUST COMPANY. Agent: 
Ee GES GP CRE BUOTEENS TUG, 6.cc cecccccscescccswcccqcecccscocccencescevecsoccescoosse 
to be eccupled by me O60 8. ...ccccccccccccccees ON, PIR ons ae nan 64s cd csenesesy 198...- 
ee le a bb 660 d0-00 2k ene per month. payable in) advance on the... .....e.eeeececeeecees 


day of each month. . 
Said premises are at present in satisfactory condition with the following exceptions, viz.: 


siewennad DL awktedded tied dd bteades Seah abbadbe ehneteediwddedte0eeaseendneusbgeessuendncdues 
EE Sn on okbondhed'oen beens 666056600 RGh 0065060044000 40O000060660600006006008000 
EE Cs ture seb eek ude eatahn eke whanébedeedeened Cnebaaeebehndekseeeeeedwonens 


My’ references are 


eee eee Meee EEE EEE EERE EEE EEE EEE EE EEE EEE EH EEE EEE EEE EEE HEHEHE EEE EEE EEE HEHEHE EE 
Pe Sr IE SED FO, 060660605 08dse ree bepeddnecns 6cececescecnnssecccescesesnetbes 
PU retacccetehoone 00s 0b06n6600604646000090604 BRIGG. oc cnvescccecseucenscocceceeessees 
Member te aay familly. ...ccccciceseces 

Applicant. 
Application taken by..........cceccccccccceccsced DE cLataceceienceetesdnadekoutubbte 
INN IS Gh ID 0. 5c 50's sds a cnien sen sew wasslns eres sent esesdccccdsessttenccesesesevense 


The use of this form will greatly help in procuring good tenants, 
and will often avoid misunderstanding between the department and 
the tenant. 


RENT LEDGER 


In order to keep track of the payments of rent and the amount due 
each owner, a record called the Rent Ledger is used. This is usually 
similar to Form 1 on the following page. 

The page reproduced here is from a loose-leaf book and is 11.inches 
wide and 16 inches long. 

A sheet is made out for each owner, his name and address appear- 
ing in the upper left-hand corner. The pieces of property handled 
by the department for him are listed in, the spaces below, under the 
heading “Premises.” Four lines are provided for each piece of prop- 
erty. The amount for which the property is rented per month is 
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placed in the next column, and the name of the tenant is inserted in 
the next. The narrow columns are provided to show the date on 
which the property was rented, the date vacated, the date of giving 
notice to the tenant to vacate, if any, and the date the lease expires, 
if the property is under lease. The spaces under the months of the 
year are used for noting the payments of rent. In the horizontal 
space is entered the date on which the rent is due, and the three ver- 
tical spaces beneath are used for inserting partial payments. If the 
rent is paid in full, the word “Paid” is simply stamped across these 
spaces. 

These sheets are filed alphabetically according to the names of the 
owners in a loose-leaf book, which is divided by heavy sheets bearing 
the different letters of the alphabet on tabs, so as to enable any cer- 
tain sheet to be easily found. 


MontTHLY STATEMENTS 


Statements to the owners of property, showing all receipts and 
disbursements, are usually rendered monthly, and are made up from 
the Rent Record. Form 2 on page 737 is well adapted to this purpose. 


This form is 8% inches wide and 14 inches long, and is prepared 
for use in a special envelope which does not require addressing. 

All the collections are first entered on the statement and the 
charges are inserted below. The balance is then shown, and the state- 
ment, together with a check for the balance, is forwarded to the 


owner. 


CasH Book AND LEDGER 


A special form of cash book is usually used for the real estate de- 
partment. The following is a good form of such record: 
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The page here shown is from a bound book, in which the left-hand 
page is used for all cash receipts and the right-hand page for all dis- 
bursements. 

It will be noted that one column has been provided for rents and 
one for miscellaneous transactions. This book may be used for all 
cash transactions of the department, those except rent being entered 
in the miscellaneous column. 

The usual form of ledger is generally used for bringing together 
under the various accounts all the transactions of the real estate 
department. 


OTHER RECORDS 


In the care of property, it is also necessary for the real estate 
department to look after the insurance on property and the taxes. 
Card indexes for this purpose have been previously shown in Chapter 
XVIII, when considering the records of the Trust Department. 

Some departments keep a card index record of both the owners of 
property and the renters. Aside from its serving as a ready refer- 
ence, such a record could be utilized to advantage in endeavoring to 
get the customers of the real estate department to do business with 
the other departments. 

Some departments also have a card index record showing when 
leases expire, so as to be able to watch them carefully. 

There are perhaps other records which some departments require, 
but it is believed that those records described in this chapter will take 
care of the business of the ordinary real estate department. 


[The End] 





| INQUIRIES AND CORRESPONDENCE 


| 3 | 


This department places at your service able legal talent 
axd experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of lettere having reference to the transec- 
tion out of which the question arises. 


INTEREST ON NOTE—CERTIFICATION BY 
TELEPHONE. 


Editor, Banking Law Journal, Georc1a, September 30, 1918 


Dear Sir:—Kindly give us your opinion of the following subjects through 
the Journal: 

Question 1. A note reading thus: 
“$100.00 Dated Jan. Ist, 1918. 

On Oct. Ist, 1918, I promise to pay John Doe or Order, 

One Hundred Dollars, with interest from 
at 8% per annum.” 

Signed, 
GeorceE WASHINGTON. 


Would such a note draw interest from date or maturity? What effect would 
striking out the word “from” have? 

Question 2. According to certian rulings a bank cannot be bound for a check cer- 
tified by ’phone. If the same facts exist and can be established and proven why 
can’t a bank certify by ’phone the same as by telegraph? The ’phone is often 
used in transmitting telegrams. If a bank certifies a customer’s check by ‘phone 
could not the bank refuse to stop payment on such a check, provided, of course, 
that there was no fraud involved? 

Your attention will be duly appreciated. Yours very truly, 

SUBSCRIBER. 


Answer: Georgia is one of the two states, the other being Texas, 
which, so.far as our information goes, have not adopted the Negotiable 
740 
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Instruments Law, the statutory enactment designed to make the law 
regulating bills and notes uniform throughout the United States. 

The Georgia statute with respect to the time when interest begins 
to run on a promissory’ note is section 3434 of the Georgia Code, 
which provides as follows: 

“All liquidated claims, where by agreement or otherwise the sum 
to be paid is fixed or certain, bear interest from the time the party is 
liable and bound to pay them; if payable on demand, from the time 
of the demand. In case of promissory notes payable on demand, the 
law presumes a demand instantly and gives interest from date.” 

The first sentence of the above statute apparently contemplates a 
note or other agreement for the payment of money, which contains 
no provision whatever for the payment of interest. There seems 
to be no statute in Georgia covering the case of a note, which expressly 
provides for interest, but fails to state when the interest is to com- 
mence. Nor is there any decision of the Georgia courts passing on 
this question. The general rule, followed in other states, would, 
therefore, probably hold in Georgia. 

This rule may be stated as follows: Where a bil] or note by its 
terms is payable at a future day with interest, the interest runs from 
the date of the instrument, and in the absence of words showing a 
different intention of the parties, should be reckoned accordingly, 


since the paper would bear interest from maturity even without the 
words “with interest.” 


The reason on which this rule is based is given in the following 
language in the case of Dunlap v. Kelley, 115 Mo. App. 610, 92 S. W. 
Rep. 140: “It must be presumed that the parties meant something 
by stipulating for interest, and, as the law itself would give interest 
at the legal rate after maturity, it must be supposed that the parties 
intended something more than that which could have been had with- 
out the use of such words, viz., interest from date.” 

In every state except Georgia and Texas this question is definitely 
settled by the Negotiable Instruments Law, which contains the fol- 
lowing provision: 

“Where the instrument provides for the payment of interest, with- 
out specifying the date from which interest is to run, the interest 
runs from the date of the instrument, and if the instrument is undated, 
from the issue thereof.” 

The reason why a check cannot be certified over the telephone is 
that the statutes of Georgia require a certification to be in writing. 
Section 3222 (8) of the Georgia Code declares that the acceptance 
of a bill of exchange, to be binding on the acceptor, “must be in writ- 
ing, signed by the party to be charged therewith, or some person by 
him lawfully authorized.” A check is, of course, a bill of exchange 
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and, under the statutory provision quoted, cannot be verbally certi- 
fied. It may be mentioned that in Texas a check may be certified 
verbally ; but in order for such a certification to be valid and binding, 
it must appear that the party making the claim against the bank 
received the check in reliance on the verbal certification. 

In every other state the matter is regulated by the Negotiable 
Instruments Law, which provides that “the acceptance must be in 
writing and signed by the drawee.” 

It has been held in a number of decisions that a check may be 
certified by telegraph, provided the telegram contains an express 
promise on the part of the drawee bank to pay the check. It is quite 
clear that a telegram is essentially different from a telephone conver- 
sation. The telegram is a writing, while a talk over the phone is not. 
The certification by telegraph is regarded the same as a certification 
by letter or a certification written on any paper other than the check 
itself. With respect to certifications of this character, the Negotiable 
Instruments Law provides as follows: “Where an acceptance is 
written on a paper other than the bill itself, it does not bind the 
acceptor, except,in favor of a person to whom it is shown and who, 
on the faith thereof, receives the bill for value.” In the case of a 
telegram transmitted by telephone, the question whether there might 
be a valid certification would depend on whether the message were 


finally put in writing and in this form reached the hands of the party 
receiving the check. 

If a bank states over the telephone that it will pay a certain check, 
it must nevertheless respect the drawer’s order to stop payment, since, 
as has been explained, the statement over the phone does not consti- 
tute a valid certification. 


FOURTH LIBERTY LOAN BOOKLET. 


The Guaranty Trust Company of New York has published a booklet in sup- 
port of the Fourth Liberty Loan. It is called “The Victory Drive.” A fore- 
word by Charles H. Sabin, President of the Company, sounds the warning 
that victory in 1919 is contingent upon the financial support given to our 
soldiers in 1918. There follows a detailed account of the terms and purposes 
ef the present loan and a resume of certain costs and gains of the war. The 
feature of the booklet is a series of illustrations showing into what concrete 
forms of military power the money now subscribed is'to be converted. Copies 
of the booklet may be had on application at any office of the Guaranty Trust 
Company. 





THE CHICAGO CONVENTION. 


The forty-fourth annual convention of the American Bankers Asso- 
ciation, which was held in Chicago the last week in September, was a 
notable meeting from two standpoints. It seemed to bring the bankers 
of the nation closer together in a business sense and developed into a 
gathering of patriotic fervor which showed that the bankers of the coun- 
try are as a huge stonewall in backing up the war activities of the 
government. Hardly an address was delivered but reflected deeply 
and fervently the spirit that pervades the nation today and makes sure 
that the great war in the interest of civilization will be won. 

Considerable time was given to practical questions which were brought 
before the convention, it is true, but the uppermost thought in the minds 
of the delegates and the questions that permeated the proceedings through- 
out were those that originated in the great question of the hour—the war. 

On the question of the war and business in general, Charles A. Hinsch, 
the retiring President, said: 

The American Bankers Association enlisted for the war on April 6, 
1917, and it has been fighting ever since. It is going to keep on fighting, 
not to the last dollar, but to the last unit of credit that our superb bank- 
ing organization can provide. : 

We hereby reaffirm and renew our pledge of loyalty to the President, 
and rededicate our lives and fortunes to the attainment of a’ victorious 
peace. No peace that Germany will approve will satisfy America; we 
must not conclude a negotiated peace; nothing should be considered but 
an unconditional surrender. This war cannot, must not, end until the 
menace of the Hun is removed for all times. 


LiBpERTY BoNDS AND WAR SAvINGS STAMPS 


The banks of the nation have patriotically responded to the call for 
service, and have been potent factors in marketing ten billions of Liberty 
Bonds. In response to the call of Mr. Vanderlip, the American Bankers 
Association undertook the task of enrolling the banks as selling agents 
for the sale of War Savings Stamps and Thrift Stamps. 

For five months the Association conducted a bureau in Washington 
for this purpose and eighteen thousand banks were enrolled in this service. 
At least seven thousand additional banks agreed to sell these securities, 
but declined to qualify as agents. 

This is the greatest Thrift Campaign ever inaugurated and will have 
far-reaching effects. The habit of thrift once contracted will not readily 
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be surrendered, and it is to be hoped that this movement will result in 
converting a nation of spenders into a nation of savers. 

Never in the forty-five years of its existence has the American Bankers 
Association been so well equipped for great service as now. 


NATIONAL SPIRIT 


Against certain manifestations of discontent and determination for 
social and economic change, there are evidences of intelligence, loyalty 
and devotion which are reassuring. To the men of the drafted army 
and all others, we may turn in the confident expectation of finding democ- 
racy of purpose. In attending eighteen State conventions of bankers, I 
found opportunities to visit several of the concentration camps and avia- 
tion fields. At all of them there was displayed the same sturdy Ameri- 
canism, the same enthusiasm, the same devotion to country that is exem- 
plified in every dispatch from the battlefields of Europe. 


SELECTIVE DRAFT 


The selective draft act—that miracle of legislation in its application 
to all classes—has given us an army superior in intellect, initiative, cour- 
age and physical strength. 


UNIVERSAL MILITARY TRAINING 


Universal military training has won approval because its influence must 
inevitably be democratizing. But universal military training is as in- 
evitably joined to the question of social unrest as the question of social 
unrest is joined to the plans and prospects of the Non-Partisan League 
which is a manifestation of it. Commercial expansion and industrial 
growth depend on the training of our young men as much as on our 
financial strength. These young men will receive from military training 
a new sense of the meaning and obligations of citizenship; they must 
have the physical and intellectual preparation for service to the country 
and those of alien birth must have a common participation in public duties 
and share the common pride in our national achievements. Once that 
has been done, movements like that of the Non-Partisan League, as 
menacing as it is, will be merged in a democracy of purpose and 
patriotism. . 

DEMOBILIZATION 


When our young men return from the battlefields of Europe they will 
have something to say about the conduct of those of us who have stayed 
at home. They will be privileged to ask us what we have done to place 
ourselves as nearly as possible with them on the same level of sacrifice 
and suffering. They are privileged to make the demand and have an 
honest answer. What will they say to those who, by reason of the sacri- 
fice and suffering of the men at the front, have gained power or wealth 
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through profit or have secured unearned wages by threatening to make 
the sacrifices and suffering more intense! 

To these men we owe an accounting, and it may not be satisfactory to 
them if it is not based on honest intention to make this country contented 
and prosperous. Their future is a part of the whole vast problem. To 
some extent the younger ones may be compensated for their services by 
education at the government’s expense. That is a partial solution, but 


ROBERT F. MADDOX 
President 


there lies further opportunity for study and an application of the knowl- 
edge of our greatest educators and vocational experts. The influence of 
the decision as to these men’s future on our social and industrial status 
may be momentous. The demobilization of the great armies we are gath- 
ering may be a greater task than their mobilization. From whatever 
angle we approach the subject of war and “after the war,” we encounter 
the same questions. 
MERCHANT MARINE 


Linked up inseparably with both these questions is that of our merchant 
marine. Forced at last by the grim necessity of war, we are producing 
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Treasurer 
tonnage at an unprecedented rate. When the war is over these ships, 
however owned, must be profitably employed. 

But construction of ships is not the whole thing; unless there is due 
provision for the operation of these ships on the competitive basis under 
American ownership, the American flag will disappear and we shall be in 
the position of building ships for other nations to operate. But it is, of 
course, highly desirable that their operation as well as their construction 
should be American. The revenue from their merchant marine has been 
one of the large factors of British income for years. 

There were three or four factors which absorbed the bulk of our favor- 
able export balance prior to the war. One was interest on capital ad- 
vances which Europe had made in this country, one was expenditures by 
American travelers in Europe, one was remittances by immigrants to 
their families in Europe, and one—a very substantial one—was payment 
for service of the British and German merchant marine and insurance 
on American goods carried in foreign bottoms. 

A well-known authority recently said: “Without a sound, well-endowed 
system of American shipping, banking and marine insurance, the three 
welded together into one harmonious whole, there can be no world’s trade 
for America. 
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“We of the interior have for generations opposed ship subsidy because 
we had no coast cities; forgetting that coast cities are the open gate to 
and from inland industries. 

“We must take stock of our prejudices, in the new light shed upon this 
subject and we must be prepared to scrap them, if necessary, as we would 
scrap worn-out machinery.” 

Many of the restrictive features of the Seaman’s Act should be re- 
pealed, and the Shipping Board should be given broad discretionary 
powers, with the view of placing the shipping interests of America on as 
favorable a basis as that of other nations. 

In 1914 our world trade amounted to $3,800,000,000, about $40 per 
capita. American ships carried only 9% per cent of it. Chairman Hurley 
of the Shipping Board said recently: With something like 25,000,000 
tons of shipping to be employed within two years, the United States 
Shipping Board feels that it is none too early to look around for cargoes, 
both in this country and abroad.” 


FOREIGN TRADE 


Then he added that “ships will be of little use when peace comes, 
unless the American business man has by that time learned to think in 
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terms of ships and world trade. He must learn to regard the whole 
world as his market. 

“This will mean more than selling factory goods to foreign customers. 
Foreign countries have raw material and finished products to exchange 
with us. He must learn to swap jack-knives without trying to keep both 
knives. 

“The American manufacturer must run his factory with a view to 
utilizing the raw materials of other countries, thus aiding in their devel- 
opment. We must learn to develop other countries by investing our 


money in them, laying a basis for trade as the English and Germans 
have done.” 


RAILROADS 


A few years ago none of us would have believed that such an outcome 
would be possible. We would have scoffed at the idea of this govern- 
ment’s appearing as the conductor or director of, or participant in, busi- 
ness of all kinds. But here we are—all in agreement that never again 
can we go back to the old method of conducting the railroads and only 
wondering how we can reach the solution of the problem without govern- 
ment ownership and operation. 

Public sentiment as to the railroads has been largely the product of 
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appeal to passion and prejudice. Demagogues have capitalized and nursed 
hatred of the roads. 

A reliable authority states that the whole equipment for transportation 
is ten years behind the times. Why? Because the Interstate Commerce 
Commission has forbidden the roads during that period of time to charge 
just and fair rates for their product, tracks, locomotives and cars have 
been steadily wearing out and there have been no adequate funds to re- 
place them. This has sapped railroad credit, and at no time in the last 
ten years have the roads been able to raise sufficient funds to keep their 
equipment abreast of the times. This has produced not only physical 
discomfort to the business world through hampered transportation facili- 
tities, but has had a more far-reaching effect upon the country’s pros- 
perity. 


GOVERNMENT CONTROL 


Under the circumstances, it is indeed fortunate for the railroads that 
the government has undertaken to direct their activities during the period 
of the war and it is to be hoped that as a product of this experience a 
policy will crystallize which will place the railroads in a sound economic 
position. 

The banks of the nation are vitally interested in the future of the rail- 
roads and are anticipating the consummation of contracts with the United 
States Railroad Administration which will be in harmony with the assur- 
ance of the President when the properties were taken over, that the stock- 
holders could rely on receiving a square deal from the government. The 
railroads would thus be placed in a position where they could count with 
absolute certainty upon the amount of revenue available for the payment 
of dividends and other fixed charges. The recent advance in freight and 
passenger rates was convincing proof that the railroads were justified in 
the demands they have made during the past several years for an advance 
in rates. 
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New Uptown Building and Offices of the Equitable Trust Company of New York, 
Madison Avenue at 45th Street 





MEETING UPTOWN NECESSITIES. 


EXCELLENT BANKING FACILITIES AFFORDED BY THE 
NEW UPTOWN OFFICE OF THE EQUITABLE TRUST 
COMPANY OF NEW YORK. 


The Equitable Trust Company of New York has recently added to the 
uptown banking center an office which will go far toward emphasizing 
the extent of the banking facilities now at the door of uptown residents, 


transients and visitors. 
s 


New OFfrices ADMIRABLY LOCATED. 


The location of the new Equitable Trust Company building at Madison 
avenue and Forty-fifth street is most appropriate and convenient for 
banking purposes. At this point the city’s great railroad terminals and 
transportation systems center and the subway and surface lines radiate 
to all parts of the city, From these new banking offices of the Equitable 
Trust Company direct connection is made by tunnel with the Grand Cen- 
tral Station. 

It is also convenient to the principal avenues of the city, while Forty- 


Main Banking Room in Equitable Trust Company Office, Madison Avenue at 42in St,eet, NewYork ~ 
751 
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fifth street will be the natural outlet for motor traffic from Park and 
Vanderbilt avenues when extended. 


THE CONVENIENCE OF THE OFFICES TO TRANSIENTS AND VISITORS. 


Being in the heart of the uptown hotel, business and shopping districts, 
the Equitable Trust Company’s uptown office is admirably adapted to 


Officers’ Quarters, Equitable Trust Company, Madison Avenue at 45th Street, New York 


rendering service to the many visitors, transients, uptown business men 


and shoppers. 

The office enjoys the complete facilities of an independent institution 
backed by the experience, judgment and resource of the great interna- 
tional banking institution of which it is a part. 


THE BANKING DEPARTMENT. 


This department will conduct a general banking business offering every 
facility of the downtown commercial bank. Checking accounts may be 
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established on which interest will be paid and time certificates of deposit 
will be issued at special rates of interest to be held on profitable earning 
basis while waiting permanent investment or as a business reserve avail- 
able at need. 


Ladies’ Club Room Adjoining Ladies’ Banking Department, Equitable Trust Company, 
Madison Avenue at 45th Street, New York 


LapIEs’ BANKING DEPARTMENT. 


Special attention has been given to the facilities, convenience and com- 
fort provided for lady patrons of the institution. This department is in 
charge of an experienced and thoroughly competent banking woman who 
will at all times be at the service of ladies seeking advice in financial 
matters. 

Aside from the routine transactions of its patrons, this department 
will offer a service broad enough in scope to include all problems enter- 
ing into the care of an estate, the investment of funds, the problems 
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connected with income, inheritance and personal property taxes and the 
shipment of funds to relatives abroad. 

A feature of special interest in the ladies’ banking department is the 
commodious and artistic club rooms adjoining the banking office. Private 
rooms have also been provided affording seclusion for the examination 
of documents and for private conferences. 


SERVICE CHECKS AND SHIPMENT OF FUNDS ABROAD, 


The uptown office of the Equitable Trust Company with its present 
ample facilities will care for a large percentage of those desiring to mail 
or cable funds to friends engaged in foreign service. The company has 
established completely equipped offices in London, Paris and Bordeaux. 

Service checks are now being supplied to members of the military 
forces which are leaving continually, and this service is being augmented 
through the supplying of a limited amount of currency for immediate 
use in the country of destination. 


THE ForEIGN DEPARTMENT. 


This department issues letters of credit, and buys and sells bills of 
exchange. It issues drafts and makes collections on all parts of the 
world. 


In conjunction with the main office of the Equitable Trust Company 
at 37 Wall street, it maintains a highly perfected system of correspon- 
dents throughout the world and is prepared to give the best service to 
visitors having financial affairs of an international character to transact. 


THE Trust DEPARTMENT. 


Visitors, transients and uptown residents may visit this office and 
appoint the company trustee, executor or guardian. The creation, opera- 
tion and effect of various trusts and the safety, convenience and sim- 
plicity of placing property in trust will be explained by the officers in 
charge. 

THE Bonp DEPARTMENT. 


Acting in conjunction with the bond department of the institution at 
the main office, 37 Wall street, the uptown office will enable investors who 
find it inconvenient to journey downtown a means of securing a com- 
prehensive investment service, a service backed by the experience and 
judgment of those in charge of the investments of the entire institution. 


SaFe Deposir VAULTS—THE Latest IDEAS IN SAFETY. 


The company’s modern safe deposit vault in the building embodies the 
most approved devices to insure absolute security. 
Large, well-ventilated coupon rooms are provided for the use of patrons 
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of the safe deposit department, and a most complete ventilating system 
covers every part of the banking quarters, as well as the inside of the 
vault. 

Careful attention has been given to render the working conditions of 
the clerical force pleasant and convenient, with an aim to the greatest 
efficiency of service. 


OrrFices Easy or ACCEss. 


The Equitable Trust Company has followed the modern tendency in 
arranging the quarters of its officers. These executives are accessible 
at all times to the institution’s patrons and may be readily consulted. 


MopernN [neds APPLIED TO OFFICE ARRANGEMENT. 


In the new building the architects, Messrs. York & Sawyer, collab- 
orating with the officers of the company, have provided every facility for 
the convenience of the bank’s patrons. Efficiency and service in the 
transacting of financial business have been the aims of the company. 


OrFices RicH IN ARCHITECTURAL BEAUTY. 


Richness of tone and warmth has been carried throughout the scheme 
of arrangement and decorations. The beautifully modeled panels of the 
ceilings and the grill work around the working spaces especially have 
elicited comment from an artistic standpoint. 


Views of Modern Safe Deposit Vaults 
The Equitable Trust Company, 
Madison Avenue at 45th Street, 

New York 








756 THE BANKING LAW JOURNAL 


J. A. LEWIS OF ST. LOUIS JOINS THE IRVING NATIONAL. 


It is announced that John A. Lewis, vice-president and cashier of the 
National Bank of Commerce of St. Louis, will sever his connection with 
that institution on November 1 and become a vice-president of the Irving 
National Bank of New York. 

The Banking Law Journal has long had Mr. Lewis on its list of best friends, 
and as a New York publication it joins most hearily in the spirit of welcome 
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J. A. LEWIS 


Newly-elected a Vice-President of the Irving National Bank, 
New York 


that awaits him in the metropolis. His departure from St. Louis will no 
doubt be regretted by many business men who have learned to honor and 
respect him for his many good qualities, but his entree to the New York ; 
field will expand his opportunities and place him upon a still higher plane of b 
usefulness. 

Mr. Lewis has served the National Bank of Commerce as assistant cashier 
and vice-president and cashier since 1902, entering the bank when the Conti- 
nental National Bank, of which he was cashier, was absorbed. He was born 
in St. Louis in 1864, and at an early age became a messenger in the National 


Bank of Commerce. From 1881 to 1887 he was coin teller for General A. G. 
Edwards, assistant treasurer of the United States at St. Louis. At the end 
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of this period he went abroad for the Continental National Bank, and upon 
his return served that bank as cashier until it was absorbed by the National 
Bank of Commerce, when he joined that institution. In 1891 he married 
Miss Katherine Wilson. They have a son who is in the army. 

The Irving National Bank, which Mr. Lewis is joining, has taken a place 
among the big banks of the nation, and its infection of new blood from the 
west is proof that it will continue to become bigger and bigger. 


THE GOLD SITUATION 


In an interesting treatise entitled “The Gold Situation,” Henry E. Cooper, 
Vice-President of The Equitable Trust Company of New York, comments 
upon this present crisis as follows: 

Of the many financial and economic problems which the international de- 
velopments of the last four years have brought to the fore, one of the gravest 
is the maintenance of the gold reserve. 

For many generations practice has consecrated gold as the ultimate basis of 
every transaction involving credit and money. Since the beginning of the 
war the demand for currency and credit of all sorts has increased in such a 
measure that the ratio of gold reserve of the world has fallen far below that 
which centuries of banking practice has considered necessary for national 
solvency. 

But that is not all. The increased cost of labor, supplies, freight and insur- 
ance resulting from the war, which has sent skyward the market price of all 
commodities, has also manifested itself in the gold producing industry. It now 
costs nearly twice as much to produce gold as in normal times. The gold 
miners, the price of whose product—gold—is fixed by an old-established inter- 
national consensus, are thus facing the necessity of either closing down or 
working at a loss. The plight of the industry is such that the British produc- 
ers have taken up with their government the question of readjusting the price 
of gold, while in our own country a committee of Congressmen has been ap- 
pointed to consider ways and means of aiding the gold miners. 

The gold crisis threatens the very foundation of our present credit structure. 
The principal belligerent governments are increasing their indebtedness on an 
average of about $40,000,000,000 annually, a sum which represents nearly four 
times the present estimated value of the total gold reserve of the world, while 
their currency circulation, outside of treasury notes and other similar tender, 
stood at over $30,000,000,000 on December 31, 1917, and has since then been 
tremendously expanded. 

The importance of the situation has been duly recognized by Secretary Mc- 
Adoo, who has informed the American Mining Congress that, next to food 
and ammunition, gold is one of the most needed war essentials. The War 
Industries Board has ruled that the priorities committee give all reasonable 
priority on material and supplies used in the production of gold. 

But more must be done. An extensive discussion of the gold problem is 
necessary to clarify the situation and to reach a national and international 
decision indispensable for the future economic safety of the world. 
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EFFECTIVE ADVERTISING. 


The National Bank of Commerce in New York had one of the most striking 
Fourth Liberty Loan advertising displays in the financial district. It had 
placed on the Cedar and Nassau streets corner of its building two great 
signs, six by thirteen feet. One is a reproduction of the “President’s Ad- 
vertisement,” the Liberty Loan ad. written by President Wilson’s own hand. 
The lettering is in exact facsimile several inches high. 

The other sign is an original oil painting in heroic size by the famous 
landscape artist, Edmund M. Ashe. It is a copy of the poster, “Lend the Way 
They Fight,” which is the trade-mark of the Fourth Loan in this district. 

Mr. Ashe’s painting is a brilliant piece of color which catches the attention 


Erecting Fourth Liberty Loan sign on building of National Bank of Commerce in New York 


of thousands daily as they pass. He is an illustrator of national note, born 
in New York city, where he received his art education. At nineteen he 
joined the art department of Harper & Bros. His rapidity and versatility 
soon made it possible for him to open his own studio and his work has 
been used to illustrate all the better magazines. 

In appreciation of the sign he prepared for the National Bank of Commerce, 
J. S. Alexander, the president, sent Mr. Ashe the following letter: 


“I want to thank you for the picture you have painted for us, and which 
was erected on the National Bank of Commerce building to-day. It is a 
high tribute to the men at the front and a valuable addition to Fourth Liberty 
Loan publicity. It was good of you to present this painting to the bank, and 
we are grateful for it. 
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“This reproduction of a fighting American will be an inspiration of patriot- 
ism to the thousands who pass this corner each hour of the day. I feel that 
through the opportunity you have given us to display this stirring picture, 
the National Bank of Commerce in New York is enabled to perform an 
effective service for the Fourth Liberty Loan.” 


AIDS DEALERS IN MEETING THE REQUESTS OF 
THE GOVERNMENT. 


Merchants today are facing business conditions. that are without precedent, 
as a result of the war. No business can be successfully carried on along the 
old lines. It must be adjusted to meet existing conditions. 

The merchants of the United States have for the last few months been 
facing the same conditions and struggling to solve the same vital problems 
that have been met and overcome by the merchants of Canada and England 
in the last four years. 

The Commercial Economy Board asks the stores of this country to con- 
serve man power, materials, and money, and to stop waste wherever it may 
be found. The things the Government asks the stores to save and stop are 
the products of old, slow, wasteful methods. They are the very things that 
the English and Canadian Governments asked the merchants of their coun- 
tries to stop four years ago. 

Merchandise, overhead, and operating expenses have gone up and will in- 
crease still further. In order to maintain normal profits, it is necessary to 
cut down expenses as far as possible, stop losses, avoid lost motion, elimi- 
nate waste, and work faster. No store can hold on to the old, worn-out 
methods and operate at the speed that is required by the present day con- 
ditions. 

The war has called thousands of trained help out of the stores—the new 
help is untrained. At the very time that the Government is spending billions 
of dollars and everybody has work and money so that business is unusually 
good, merchants have not enough trained help to handle their trade. 

That is the present problem of the merchant. How can he carry on 
business more efficiently than ever before, meet bigger business with less 
help, and avoid all waste? On the way he solves this problem depends not 
only the extent to which he will benefit by the coming time of general pros- 
perity, but whether or not he can with justice feel that he is doing all in his 
power to help win the war. 

This matter is of vital importance to the merchant. He owes it to himself 
as well as to his country to make certain that neither his time, goods, nor 
money are wasted. If he is to actively co-operate with our Government in 
this crisis and at the same time benefit himself, he must conserve labor, 
eliminate waste, and speed up his business. He can only achieve these re- 
sults by having a more efficient system than he has heretofore used. 

There are two ways of learning, by experience and by observation. The 
least expensive way is to profit by the experience of others. The merchants 
of Canada and England found but one solution to this problem. That same 
solution has been found by progressive merchants of America. That is, 
labor-saving machinery that will do the work of human hands. But labor- 
saving machinery to do the work of human hands in a store must be able to 
do automatically a good many things that require both physical and mental 
effort on the part of clerks. 
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The Cash Register answers the requirements. Many merchants have 
stated that only through the use of cash registers were they able to con- 
tinue to do business at a profit. Stores that have cash register equipment 
have found it easier to meet the requests of the Government. 

With cash registers the clerk-wrap plan can be followed by department 
stores. This largely does away with the need of cashiers and wrappers. 
The register enables clerks to make more sales. It reduces deliveries. It 
helps to increase business without increasing the operating force. It makes 
every motion count and speeds up the whole organization. It makes it pos- 
sible for the stores to operate with fewer clerks. It gives quick service, 
which increases “Takes” and decreases deliveries. It saves clerical supplies 
and delivery supplies. It cuts down clerical work. 

Cash Registers do almost everything in their particular line except talk. 
They help to make first class clerks out of poor ones. They are so simple 
to operate that even an inexperienced clerk can make correct records by 
simply pressing the keys. The registers show how much business the clerks 
do, how many people they serve, and how big their sales are. They not 
only make clerks quick, careful, and reliable, but they are themselves me- 
chanical clerks. They enable stores to operate with less help, handle a great- 
er rush of business and yet give good quick service. 

The clerks have fewer steps to take; they do not have so much writing to 
do; they can make two sales where before they made one. These are some 
of the reasons why merchants who are anxious to comply with the Govern- 
ment’s request to conserve man power, materials, and money and to stop 
waste, have found their greatest assistance in cash registers. 


CONVENTION OF THE AMERICAN INSTITUTE OF BANKING. 


The sixteenth annual convention of The American Institute of Banking 
was held at the Brown Palace Hotel, Denver, Colorado, September 17, 18 and 
19. The convention was presided over by the’President of the Institute, R. S. 
Hecht, Vice-President of the Hibernia Bank and Trust Company of New 
Orleans. 

The outstanding feature of the convention was the adoption of resolutions 


extending the full privileges of the educational work of the several Chapters 
to women. The resolution follows: 


WHEREAS, the banks of the United States have been and in increasing 
degree wiil be faced with the necessity of employing women to carry on the 
work of banking, which necessity focuses the attention of this organization 
on the question of woman’s place in the Institute and of the banks of the 
country upon questions among others of granting women equal opportunity 
and equal recognition, and 

WHEREAS, full consideration has been given to Mrs. Aldrich’s able 
address before this Convention, in which she stated that the best results 
for the banks can be secured and at the same time the earnest desire of the 
women can be met by treating them in exactly the same manner as men are 
treated and that in the matter of hours they desire no special consideration; 
now therefore be it 


RESOLVED, That it is the sense of this convention: 


First—That women be admitted into all the educational work of the several 
Chapters in the knowledge that eventually full membership should be granted 
them, and 

Second—That the best interests of the banks and the women will be served 
by placing them on an exact equality with men in the work required and the 
recognition accorded them. 





Locating your best 
investment market 


SERVICE 
TO BANKS 


Security prices vary from day to day in different 
investment centers. 

For example: At a given time the most favorable 
buying market for a given type of security might be 
in one investment center. A few hours later the most 
favorable se//ling market might be in another invest- 
ment center thousands of miles away. 


Our network of Offices covers the country. Our 
private-wire connections link the leading investment 
centers. 


We are thus in a position to locate for you the 
best buying and the best selling markets. 


We invite correspondence on: 
(1) Any general investment problems you may have in mind. 


(2) Any specific issue of bonds or short-term notes or acceptances 
you may be interested in. 


We will be glad to mail typical calculations on request for LB-90. 


The National City Company 
National City Bank Building, New York 


CORRESPONDENT OFFICES 


ajpanr. N. ¥. 
‘en Eyck Bidg. 
ATLANTA, GA, 
Trust Co. of Ga. Bidg. 
BaLTIMore, Mp. 
Munsey Bidg 
Boston, Mass. 
10 State Street 
Burrato, N.Y. 
Marine Bank Bldg. 
Cues, Itt. 
So. La Salle St. 
Guinean OnI0 


Fourth Natl. Bk. Bldg. 


CLEVELAND, OHIO 
Guardi: 
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Bonds 


Dayton, OnI0 
Mutuai Home Bldg. 


Denver, Coto. 
718 17th Street 


Derrorr, Mica. 
147 Griswold Street 


HArtTrorp, Conn. 


Conn. Mutual Bidg. 


INDIANAPOLIS, IND. 
Fletcher Savings & 
Trust Bidg. 


Eansas Crry, Mo. 
Republic Bidg. 
Los ANGELEs, Cat, 


Hibernian Bldg. 


MINNEAPOLIs, MINN. 
McKnight Bidg. 


NEWARK, N. J. 
790 Broad St. 


New ORLEANS, La. 
301 Baronne St. 


PHILADELPHIA, Pa. 
1421 Chestnut Street 


PITTsBuRGH, Pa. 
Farmers Bank Bidg. 


PORTLAND, ME. 
Congress Street 


PORTLAND, ORE. 


Railway Exchange Bidg. 


PROVIDENCE, R. I. 
Indus’ 


trial Trust Bldg. 


Short Term Notes 


RICHMOND, VA. 

12i4 Mutual Bidg. 
SAN FRANCISCO, CaL. 

424 Uahfornia St, 
SEATTLE, WASH. 

Hoge Bidg. 
SPRINGFIELD, MAss. 

8rd National Bank Bldg, 
Sr. Louts, Mo. 

Bk. of Commerce Bldg. 
WASHINGTON, D. C. 

741 16th St., N. W. 
WILKES Barre, Pa. 

Miners Bidg. 


Lonpon, E. C. 2 Eng. 
36 Bishopsgate, 


Accedtances 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to 
the New York Clearing House for the week ending Oct. 6, 1917, and Oct. 5, 1918, respec- 
tively, together with a computation of the proportionate increase or decrease of deposits for 
the year: 


Loans and Loansand Legal Net Legal Net Deposits 
Discounts Discounts Deposits Deposits Per cent 
Members of Federal Average Average Average Average of 
Reserve Bank 1917 1918 1917 1918 Inc. Dec. 


Bank of New York $41,321,000 $46,486,000 $38,394,000 $35,528000 .... 7.4 
Bank of the Manhattan Co... 40,270,000 56,571,000 52,073,000 50,689,000 .... 2.6 
Merchants National 23,780,000 27,574,000 19,165,000 21,678,000 re 
Mech. & Metals Nat 144,494,000 170,064,000 164,377,000 149,703,000 .... 89 
Bank of America 31,833,000 31,123,000 30,073,000 26,472,000 .... 11.9 


National City Bank 500,697,000 570,536,000 527,594,000 585,663,000 
Chemical National Bank 55,915,000 82,385,000 48,111,000 67,425,000 
Atlantic National 14,054,000 18,046,000 14,467,000 14,772,000 
Nat. Butchers & Drovers.... 2,409,000 3,160,000 2,051,000 2,608,000 
American Exchange Nat 95,130,000 121,851,000 92,742,000 94,477,000 
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National Bank of Commerce. 307,930,000 392,600,000 265,571,000 319,796,000 
Pacific 9,239,000 16,386,000 

Chatham & Phenix Nat 70,039,000 94,152,000 

Hanover National 136,552.000 133,745,000 140,706,000 

Citizens National 35,943,000 44,174,000 29,737,000 30,672,000 
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Metropolitan Bank 20,607,000 27,214,000 20,244,000 25,634,000 
Corn Exchange 108,885,000 119,918,000 105,250,000 
Importers & Traders 32,926,000 38,406,000 , 24,806,000 
National Park 168,195,000 202,960,000 170,928,000 
East River National 2,559,000 2,851,000 2,599,000 3,167,000 


Second National Bank 18,574,000 19,074,000 15,878,000 14,117,000 
First National 297,612,000 : 159,662,000 142,580,000 
Irving National 87,007,000 92,114,000 97,391,000 
N. Y. County Nat 9,090,000 9,664,000 10,269,000 
Continental 6,235,000 6,092,000 5,359,000 


Chase National 262,203,000 262,365,000 292,727,000 
Fifth Ave. Bank 16,718,000 17,534,000 17,770,000 
Commercial Exchange........ 5,591,000 , 5,030,000 
Commonwealth Bank 6,399,000 6,346,000 
Lincoln National 16,384,000 18,312,000 


Garfield National 10,462,000 9,810,000 9,439,000 
Fifth National Bank 6,725,000 5,961,000 6,367 ,000 
Seaboard National ,646,000 48,155,000 43,903,000 
Liberty National 73,226,000 63,233,000 64,966,000 
Coal & Iron National 10,645,000 10,484,000 14,085,000 


Union Exchange Nat 11,239,000 15,580,000 11,383,000 13,189,000 
Nassau Nat. Bank Bklyn.... 12,000,000 13,714,000 10,463,000 10,066,000 


State Banks not 
Members of Federal 
Reserve Bank 


Greenwich Bank 12,962,000 15,343,000 15,741,000 
Bowery Bank 4,304,000 4,872,000 3,936, 4,458,000 
N. Y. Produce Exch 19,292,000 19,927,000 20,791,000 
State Bank 23,373; 32,925,000 25,964 31,072,000 





